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PREFACE 



THE following pages are offered to the New Zealand Student as a guide to 
the complex system of real property law ; to the Practitioner admitted 
elsewhere as a help in ascertaining what parts of the law and practice 
of England he brings with him to this Colony ; and to the New Zealand 
Practitioner, immersed in the distractions of general Colonial practice, as a 
reminder of the many differences existing between the laws of England and 
of this Colony, and as a digest of the Colonial laws treated of ; and to the 
Conveyancing Clerk, as a handbook on practical matters arising in the daily 
practice of conveyancing. The attempt to meet the requirements of all 
these classes of readers has led to the employment of vaiying methods of 
treatment of the contents of the work. 

The English sections corresponding, or having a resemblance to New 
Zealand statutory provisions, have been noticed for purposes of comparison 
and also for indicating the lines of English decisions. In addition, many of 
these decisions are cited in the book. 

Some incursions have been made into the laws of the other Australasian 
Colonies, (a) especially for noting decisions affecting the Land Transfer 
system. 

English Legislation for Shortening Deeds 

The changes made in England in the direction of shortening deeds 
have, where in point, been briefly referred to, principally by way of caution 
in the use of the later editions of the English Books of Precedents. 

This reform began at Home in the year 1845, by the passing of two 
drastic measures introduced by the gifted and versatile Lord Brougham, 
under which the insertion of cprtsin stereotyped phrases was to have the 
effect of covenants and other provisions at large, in the verbose forms then 
in use. These Acts were not adopted in practice, though, oddly enough, 
their principle was a generation later followed in this Colony in our Lands 
Transfer and Chattels Transfer Acts. 

Next, in 1860, the clause for the indemnity and reimbursement of 
trustees was enacted by Lord St. Leonards* Act. In the same year. Lord 
Cranworth's Act implied the detailed provisions accompanying powers of 

(a) A recent New South Wales case on clogging the equity of redemption, 
observed too late for inclusion in note (c) on p. 83, is Tooth d' Co. v. Parkes 
—1900—21 N. 8. W. R. (Eq.) 173. 
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Rale and exchange, and of renewing leaseholds, asnally inserted in settle- 
ments and wills. The same Act gave to mortgagees powers of sale and 
insurance and of appointing receivers, and made provisions for the invest- 
ment of trust funds, the maintenance of infants, and the appointment of 
new trustees. 

These measures were on the whole received unfavourably by the Con- 
veyancing profession, who considered that the powers and duties of * 
trustees, mortgagees, and others, should appear in express terms on the 
face of the instrument itself. 

But the legislature was persistent. In 1874 the Vendor and Purchaser 
Act was passed implying several usual conditions of sale relating to title to 
leaseholds, and to the production of deeds. This Act also made recitals, 
twenty years old, evidence of their contents, and enabled legal personal 
representatives, in certain cases, to convey and reconvey. 

But the sweeping measure of reform that at once received the fullest 
extent of support from the whole of the legal profession was the Con- 
veyancing snd Law of Property Act, 1881, which, among other things, 
implied several of the common conditions of sale and incorporated in 
conveyances the '* general words " and ** all the estate " clauses, and the 
usual covenants for title, and for production of deeds, and incorporated 
into mortgages the usual powers of leasing, sale and insurance, and for 
appointment of receiver. The statute further implied powers of entry, and 
of receipt of rents, in instruments creating rent-charges. 

This measure was followed by several amending Acts , and by the 
Settled Land Act, 1882 (enabling tenants for life to sell the fee simple under 
direction of the Court), and its amendments, and by the Trustee Act, 1893 
(consolidating and ameuding the laws relating to trustees), which Act has 
also been amended. 

In the course of these legislative changes Lord Cranworth's Act became 
repealed, its provisions being absorbed into the newer Acts. 

Settled Land and Married Women's Property Acts 

The leading provisions of the Settled Land Act, 1882, were adopted by 
us in 188G. 

The Married Women's Property Act, 1882, was substantially re-enacted 
by us in 1884. 

Nezo Zealand Legislation for Shortening Deeds 

By our Conveyancing Ordinance of 1842(?v) (now replaced by the Property 
Law Consolidation Act, 1883), not only were several of the provisions of the 

{b) The Conveyancing Ordinance is understood to have been the joint 
production of Sir William Martin, first Chief Justice of the Colony, and the 
Hon. William Swainson, Attorney General, 
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Beal Property Act, 1845, Eng., and of Lord St. Leonards' Act anticipated, 
bat oovenantB for title, mortgagees' power of sale, trastees' powers of 
leasing and of sale and exchange, and the indemnity and reimbursement 
clauses and powers to appoint new trustees were directed to be implied in 
New Zealand assaranocB. 

We could also, with advantage, legislate in the direction of implying 
the conditions of sale implied in England, and amend our statutory 
covenants for title and mortgagees' power of sale so as to obviate the 
continued insertion of the usual qualifying clauses and extend the implied 
covenant for production (given in the Property Law Consolidation Act, 1883, 
Amendment Act, 1895) so as to bind mortgagees and trustees. We might 
also enact the usual insurance clauses in mortgages, and the detailed 
provisions of powers of sale, and the maintenance and accumulation clauses 
commonly inserted in settlements and wills, and direct that powers as well 
as trusts may be exercised by the trustees for the time being. 

In England none of the provisions usually inserted in leases are implied. 
In the Conveyancing Ordinance we enacted covenants by the lessee to pay 
rent and rates and to repair, and a power in the lessor to enter and view the 
premises, and a proviso for re-entry. The silent implication of so important 
a provision as a general covenant to repair, the insertion of which should 
always be a matter of negotiation, and under which a lessee for a short 
term would be liable to rebuild, has, it is believed, oast upon many lessees 
heavy burdens they were quite unconscious of assuming. This obligation, 
as well as that of paying rates and outgoings, might well be left to be 
imposed by the parties themselves. 

Section 68 of the Property Law Consolidation Act, implying the 
statutory covenants and powers in the husband instead of the wife, seems 
to require repeal or modification, being inapplicable where the wife is 
dealing with her separate property. 

English Enactments of Substantive Law not Adopted in the Colony 

Passing from the consideration of Acts haviug for their object merely 
the shortening of instruments, we will now refer to several English statutes, 
enacting substantive law, that have not been adopted in New Zealand. 
Dealing first with those passed before the constitution of the Colony, we find 
a number of Acts affecting real property and conveyancing not included in 
the Selection of Imperial Statutes apparently in force in New Zealand 
compiled by the Commissioners appointed under the Bevision of Statutes 
Act, 1879. Noteworthy among these omitted Acts are the 4 Will, and Mary, 
c. 16, passed to prevent frauds by clandestine mortgages, and the 11 Qeo. IV. 
and 1 Will. lY., c. 46 (the Illusory Appointments Act, 1830). By the former 
Act a mortgagor who does not disclose the first mortgage forfeits his equity 
of redemption to his second mortgagee. If the latter Act is not in force 
(as having been unsuitable to the circumstances of the infant Colony) an 
appointor could not, under a non-exclusive power,*" cut off " an appointee 
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" with a shilliDg " (to use the well-worn phrase), and the old and vexed 
question as to what is a substantial ezerciBe of the power would stiU 
be open. 

Of the English statutes passed since 18i0, the 31 Vict., o. 4 (th^ Sales 
of Beversions Act, 1867), and the 37 & 38 Vict., o. 37 (the Powers of 
Appointment Act, 1874), have not been adopted in the Colony. The former 
Act provides that fair purchases of reversions shall not be impeached 
merely on the ground of under- value (c) : see per Jessel, M. B., in Beynon v. 
CooA;— 1875— L. B. 10 Gh. 393, note ; while the latter Act does away with 
the necessity of making an appointment in favour of every object of a 
non-exclusive power. 

Further, we have not re-enacted the Sales of Land by Auction Act, 
1867, respecting puffing. The non-adoption of s. 3 of Lord St. Leonards* 
Act, enabling reversions to be apportioned, and of Locke King's Amendment 
Act (40 A 41 Vict., c. 34), is probably due to oversight. 

The Conveyancing Act of 1881 and its Amendments have already been 
noticed. Several of their provisions might usefully be adopted, e.g.^ the 
abolition of the doctrine of consolidation of mortgages effected by the 
Conveyancing Act, 1881, the modification of the rule as to constructive 
notice made by the Ck>nveyancing Act, 1883, and the provision contained 
in the same Act for making a power of attorney irrevocable for one year. 

The restrictions on forfeiture of leasea made by the Conveyancing Acts, 
1881 and 1892, can be compared with s. 25 of our Supreme Court Act, 1882. 

Attention may be drawn to s. 10 of the Conveyancing Act, 1882, 
enacting that where a person is entitled in fee, or for life or years, with an 
executory limitation over on default or failure of his issue, those executory 
limitations shall become void on any of the issue attaining the age of 
twenty-one years : see hereon, Wolstenholme's Conveyancing Acts -1895— 
7th ed., 149, 150. 

The Thellusson Act has been amended in England by the Accumula- 
tions Act, 1892. 

The rule of law making a voluntary conveyance fraudulent within the 
meaning of the 27th Eliz., c 4, by reason merely of the execution of a 
subsequent conveyance for value, was abrogated in England by the 
Voluntary Conveyances Act, 1893. We had, however, by s. 56 of our 
Deeds Begistration Act, 1868, abolished that doctrine as regards registered 
voluntary conveyances. A measure on the lines of the English Act of 
1893 is now before the House of Bepresentatives. (d) 

(c) This Act was adopted in New South Wales in 1884. For a recent 
decision thereon, see Sinclair v. Elder ton— 1900—21 N. S. W. B. (Eq.) 21. 

{d) Other Bills affecting real property or conveyancing, now under 
consideration of the legislature, are the *' Companies Bill,'' *' Counties 
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By the 62 <jk 68 Vict., o. 30, a body corporate is enabled to hold real 
and personal property in joint tenancy. 

It is to be noted that we have not followed the English laws reducing 
the piriod of title to forty years (Vendor and Purchaser Act, 1874, s. 1), 
and the time of limitation of actions to twelve years (Real Property 
Limitation Act, 1874). 

Special Subjects dealt with in the Work, 

Chapters on securities over municipal rates and on transfers and 
mortgages of registered merchant ships have been included in the book. 

The legislation of 19^)0 respecting providiug frontages to public 
highways and as to the laying out of private streets and ways has been 
noticed in the chapter on *' Ck>nditions of, and Ck>ntract8 for Sale.'* 

In the last chapter are offered some suggestions as to the duties of 
practitioners in advising. 

Among the Tables will be found lists of the principal Imperial Acts on 
the subjects of real property and conveyancing considered to be in force in 
the Colony. It will be seen from a note appended to one of these lists that 
the NuUum Tempua A.oi has been recently decided by the Privy Council to be 
in force in New South Wales. 

A Table showing the correspondence of sections of the Property Law 
Consolidation Act, 1883, with those of the repealed Conveyancing Ordinance 
of 1842, and other repealed Acts, and again with the English enactments 
from which they were drawn, or that are otherwise in point, is also given. 
Further, there is inserted a Table showing the statutory provisions under 
which various bodies corporate constituted in New Zealand are empowered 
to contract. 

Beference to the above-mentioned Tables of Imperial statutes will show 
that an Acti of Henry III., passed as early as the year 1267, is in force 
in the Colony. This circumstance, and the fact that doubts exist as 
to the applicability to New Zealand of several of the Acts passed before 
the foundation of the Colony, strongly suggest the codification of the whole 
of the Imperial and New Zealand Acts relating to real property and 
conveyancing. 

In the Appendices will be found some extracts from the Interpretation 
Act, 1888, and the full text of the Property Law Consolidation Acts, and 
some Lists of Fees, etc. The work concludes with a selection of Forms. 

Bill," "Land and Live Stock Auctions Bill," ** Law Amendment Bill" (as 
to Voluntary Conveyances), "Mortgages of Land Bill," "Property Law 
Amendment Bill " (as to release and disclaimer of powers), and " Trustee 
Amendment Bill " (as to appointment of new trustees and exercise of powers 
by surviving trustees). 
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The writer wishes to acknowledge the assistanoe he has derived from 
the English text books; from "Gamin's Index of Statutes '*; and from 
Mr. Manrice W. Richmond's most reliable and scientifioally arranged 
Cigest of New Zealand Gases. 

The thanks of the writer are doe to Mr. B. F. Johansen, M.A., LL.B., 
for valuable assistance rendered in passing the work through the press, and 
to Mr. T. H. Campbell for preparing Appendix No. 3. 

It remains but to commend this little work, which has been written in 
intervals snatched from general practice, to the kindly consideration of the 
Profession. 

T. F. M. 

Wellington, 

Sqttemher, 1901, 



CONTENTS 



Preface ... ... ... ... ... iii 

Table of Principal Imperial Statutes relating to Real 
Property and Conveyancing in force in the Colony 
AT its Foundation ... ... ... ... xii 

Table of Principal Imperial Statutes relating to 
Real Property and Conveyancing passed binge the 
Foundation of the Colony, and in force therein xvi 

Table of Principal New Zealand Statutes relating to 

Real Property and Conveyancing ... ... xvii 

Table comparing the sections of the Property Law 
Consolidation Act, 1888, with those of the Con- 
veyancing Ordinance, 1842, and other repealed 
Acts, and also with similar English Enactments xviii 

Table of Cases cited ... ... ... ... xxvii 

Table of Statutes cited ... ... ... ... xxxvi 

Table giving the Official Names or Titles of various 
Corporations and Public Officers in New Zealand, 

WITH references TO THEIR CONTRACTING PoWERS ... xlviii 

Table of Abbreviations used ... ... ... 1 

Introductory Chapter on English Law in 1840, and 

EARLY New Zealand Legislation ... ... 1 

Chapter II. — Crown Grants ... ... ... 8 

Chapter III. — Suggestions on Drafting ... ... 11 

Chapter IV. — Formal Parts of a Deed ... ... 14 

Chapter V. — Execution ; Verification ; Stamping ; and 

Registration ... ... ... ... 33 



CONTENTS 



Chapter VI. — Agreements ... ... ... 46 

Chapteb VII. — Conditions of, and Contbacts fob Sale 49 

Chapter VIII. — Conveyancjes ... ... 68 

Chapteb IX. — Mobtgaoes... ... ... ... 81 

Chapteb X. — Bills of Sale ... ... ... 99 

Chapteb XI. — Mobtoages and Tbansfebs of Ships ... 121 

Chapteb XII. — Mobtgages and Tbansfebs of Life Assub- 

ance Policies ... ... ... ... 125 

Chapteb XIIL— Leases ... ... ... ... 127 

Chapteb XIV. — Settlements, including Laws as to 

Tbustees ... ... ... ... ... 138 

Chapteb XV. — Wills, including Lawh as to Descent 

AND Distribution ... ... ... ... 160 

Chapteb XVI. — Powebs of Attobney ... ... 182 

Chapteb XVII. — Miscellaneous Instbuments — 

(1) Appointments ... ... ... 188 

(2) Abbitbation .. ... ... ... 189 

(3) Bonds ... ... ... ... 190 

(4) DiSCLAIMEBS ... ... ... ... 191 

(6) Exchanges ... ... ... ... 191 

(6) Pabtition Deeds ... ... ... 191 

(7) Pabtnership Deeds ... ... ... 192 

(8) Subbendeks ... ... ... ... 193 

Chapteb XVIII. — ^Pbinciples of the Land Tbansfeb 

System ... ... ... ... ... 194 

Chapteb XIX. — On Advising ... ... ... 211 

Appendices — 

I. — Pbovisions of the Intebpbetation Act, 1888, 

bblating to Conveyancing... ... ... 217 

II. — The Pbopebty Law Consolidation Act, 1883, 

AND ITS Amendments ... ... 220 

III. — Lists of Fees and Duties ... ... 254 



CONTENTS xi 



PRECEDENTS 



PAGE 



I. — Ck)NDiTiONS OF Sale, bitheb implied in England, or 
pbculiab to the laws and cibgumstances of the 
Colony — 

1. BSOITALS TO BE EviDENGE ... ... 266 

2. — Pbodtjotion of Deeds... ... ... 266 

8. — Attested Copies ... ... ... 267 

4. — Existing Covenants for Production ... 267 

5. — As TO Covenants Against iNcutfBRANCES 267 

6. — Beneficiaries not to Concur ... ... 267 

7. — Vendor to Retain Deeds ... ... 267 

8. — Custody of Deeds on Sale in Lots ... 268 
9. — As to Statutory Covenant for Production 
10. — As TO Covenant fob Safe Custody 
11. — Fencing 

12. — Power of Attorney to be Accepted ... 268 

18. — Fire Insurance ... ... ... 269 

14. — Property to be at Risk of Purchaser ... 269 

15. — Validity of Lease ... ... ... 269 

16. — Abstract not to be Furnished ... 270 

n. — Conveyances — 

1. — Conveyance in Fee Simple ... ... 270 

2. — Express Covenants for Title ... ... 271 

8. — Declaration against Incumbrances ... 272 

4. — Express Covenant against Incumbrances ... 272 

5. — Covenant for Production ... ... 278 

6. — Qualified Covenant for Production ... 278 

7 — Covenants Implied against Wife 274 

8. — Conveyance by Mortgagor and Mortgagee 274 

9. — Assignment of Leaseholds ... ... 275 

10. — Covenant that Rent Paid, etc. ... 275 



xu 



CONTENTS 



Conveyances — continued — page 
11. — Conveyance by Registrar of Supreme 

Court ... ... ... ... 276 

12. — Conveyance by Trustees to Devisee ... 278 

18. — Conveyance for Payment of Debts ... 279 

14. — Conveyance of Disused Street ... 280 

III. — Mortgages — 

1. — Mortgage in Fes Simple ... . . 281 

2. — Clauses as to Leaseholds ... . . 285 

8. — Mortgage under Land Transfer Act . . . 286 

4. — ^Indemnity re Accidents to Workers ... 291 

5. — Equitable Mortgage ... ... ... 293 

6. — Mortgage of Land and fixed Trade 

Machinery ... ... ... 294 



IV. — Bill of Sale 



296 



. — Leases: Clauses as to — 






1. — Bates and other 


Outgoings 


... 300 


2.— Paving, Drainage, 


ETC. 


... 800 


8.— Bepairs 


... 


300 


4. — Bush Land ... 


... 


800 


5. — Be-entry 


... 


... 802 


6. — Quiet Enjoyment 


... 


802 



VI. — Settlements : Ultimate Trusts and Trustee 
Clauses ... 

VII. — Miscellaneous iNSTRuiiENTS — 

1. — ^Partial Discharge indorsed on Transfer 
2. — Partial Discharge indorsed on Mortgage 
8. — Trustees to manage Station Property . . 
4.— Power of Attorney as to Securities ... 
5. — Transmission under Land Transfer Act... 
6. — Declaration of Non-revocation of Power 
OF Attorney 



808 



805 
805 
805 
806 
307 

308 



CONTENTS XUl 

ATTESTATIONS 

PAGE 

7.— Op Will ... .. ... ... 809 

8. — Execution by Official Assignee ... 309 

9. — Official Seal of Company ... ... 309 

10. — Execution by Native ..• ... 810 



11. — Certificate of Native Interpbbteb ... 811 

12. — Declabation as to Area of Land held ... 811 

18. — Statutoby Covenants Negatived ... 812 

14. — Powers to be implied in Wife 812 

15. — Mabginal Notes Clause ... ... 812 

Indexes ... ... ... 818 



TABLE 
Of the Principal Impbual Statdtkb RSLATiNa to Real Pbopebtt and 

CONTEYANOING IN FORGE AT THE FOUNDATION OF THE GOLONT (14tH 

January, 1840) and held or considered to re applicable to the 
Colony (a). 



Y©ar 
of 
Aot 


Statute and Chapter 


Sabjeot Matter 


1267 


62 Hen. HI.. " Statute of Marie- 
bridge" 
0. 1 
c. 28 


Distress 
Waste 


1285 


13 Edw. I., "Statute of West- 
minster the Second" 

c. 1 

** Statute DeDonis' 


Gifts of land. Entail 


1290 


18 Edw. I.. St. I.. " Statute Quia 
Emptores," cc. 1, 2 


Land tenure 


1585 


27 Hen. VIH., c. 10, " The Statute 
of Uses" 


Dower 


1589 


31 Hen. VIH., c. 1 ... 


Partition 


1540 


82 Hen. VIII. 

0.9 

0.32 

C.84 


Pretensed titles (&) 

Partition 

Covenant. Reversion 


1671 
1685 


13 Eliz., c. 5 

27 Eliz., c. I 


I Fraudulent conveyances 



(a) Buffhead*s citations are followed. The popular title, or short title, 
is given in the citation. The first four titles so given are merely popular 
titles. " The Statute of Uses," " The Statute of Distribution," and " The 
Statute of Frauds," are popular titles adopted as legal short titles by the 
Short Titles Act, 1896. The other titles, given in the citations in this 
and the next table, if prefaced by the word ** The," and concluded with the 
word "Act," and the year (taken from the margin) will form statutory 
short titles, as *' The Landlord and Tenant Act, 1709," '' The Landlord and 
Tenant Act, 1851." 



(6) Held applicable to N. Z. (WardeU v. Buckeridge— 1979 - 
Jur. N. S. C. A. 19). 
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XV 



Tear 
of 
Act 


Statute and Chapter 


Babjeot Matter 


1660 


12 Cha. n., c. 24 


Guardian. Ward. Infant 


1670 


22 & 23 Cha. U., c. 10, " The 
Statute of DiBiribution " 


Distribution. Intestate 


1677 


29 Cha. U., c. 3, " The Statute 
of Frauds" 


Leases. Agreements in writmg. 
Declarations of trust. As- 
signments, etc.(c) 


1685 


IJa. n., c. 17, B. 7 


Distribution. Intestate 


1690 


2 WiU. and Ma., Sees. I., c. 6 ... 


' 


1709 


8 Ann., c. 14, "Landlord and 
Tenant" 




1731 


4 Geo. II., c. 28, « Landlord and 
Tenant "(d) 


^Landlord and tenant. Distress 


1738 


11 Geo. II., 0. 19, •• Distress for 
Rent "(e) 




1774 


14 Geo. III., c. 78, •' Fires Preven- 
tion (Metropolis)," B. 83 


Fire insurance. Reinstatement 


1800 


39 & 40 Geo. III., c. 98, " Accu- 
mulation " {g) 


Accumulation. Will 


1828 


9 Geo. IV., 0. 14, *• Statute of 
Frauds Amendment " {h) 


Debt acknowledgment. Limita- 
tion 


1830 


11 Geo. IV. and 1 Will. IV., c. 
47, " Debts Recovery," 


Debt. Reitl estate 



(c) Sections 15 and 16 (commonly cited as 16 and 17) are repealed by 
the Sale of Goods Act, 1895. N. Z. 

(d) See Fooks v. Ckristchurch Property Trusteei— 1865'— C. L. J. 1. 

{e) The 4 <t 5 Will. IV., c. 22, amending this Act, does not appear in 
the Commissioners' List of Imperial Acts. See, however, the Apportionment 
Act, 1886, N. Z. (founded upon the Apportionment Act, 1870, Eng.), making 
more comprehensive provisious; and see Official Assignee v. Nutt — 1888— 
6 N. Z. L. R. 406. 

(/) Held to be in force in N. Z. in Cleland v. South British Insurance 
Co.— 1890— 9 N. Z. L. R. 117 ; but in Westminster Fire Office v. Glasgow, dtc, 
Society— 1SS8— 19 App. Cas. 716, Lord Watson expressed a doubt whether 
ex parte Gorely — 1864 — 4 De G. J. & S. 477, deciding that this section 
extended beyond the bills of mortality, was right; see also per Lord 
Selborne, at p. 714. 



XIV 



IMPERIAL STATUTES 



Year 
of 
Act 



1882 
1883 
1888 

1833 
1833 

1838 
1833 

1835 

1837 



Statute and Chapter 



2 A 3 Will. IV., 0. 71, "Prescrip- 

tion " (0 

3 A 4 Will. IV., c. 27, " Real 

Property Limitation '* 

3*4 Will. IV., c. 42, " Civil 
Procedure " 



3 A 4 Will. IV., c. 74, " Fines and 
Beooveries " 

3 4Jfc 4 Will. rV., c. 104, " Admin- 
istration of Estates " 



8 A 4 Will. IV., c. 106, " Dower" 

3 <fe 4 Will. IV., c. 106, "Inher- 
itance " 

6 <fe 6 Will. IV., c. 62, " Statutory 

Declarations " 

7 Will. rV. and 1 Vict., c. 26, 

" Wills " 



Subject Matter 



Prescription (j) 
Limitation of time 



Specialty and other debts. Limi- 
tation of time 



Fines and ReooTeries abolition (k 



Realty assets for simple contract 
debts 



Dower 

Inheritance (Z) 
Oaths abolition 

Wills 



{g) Better known as the " Thellusson Act." 

{h) Better known as " Lord Tenterden's Act." 

(i) Also known as " Lord Tenterden's Act." 

{j) Held to be in force in the Colony in .^^tr Zealand Loan and 
Mercantile Company v. Corporation of Wellington — 1890—9 N. Z. L. R. 10 

[k) See Property Law Consolidation Act, 1883, s. 29 ; Mason v. 
3/c^(frra«— 1884— N. Z. L. R. 2 S. C. 331. 

(I) See ss. 19, 20, of Lord St. Leonards' Act (22 & 23, Vict., c 35) 
amending this Act in England. 



REMARKS ON OTHER IMPERIAL STATUTES 

The 6 Edw. I. (Statute of Gloucester), c. 5, and 13 Edw. I. (Statute of 
Westminster the Second), co. 14 & 22, relating to the action of waste, are 
included in the Selection of Imperial Acts mentioned at the foot of the next 
Table. They are repealed as regards the United Kingdom by the Civil 
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Procedure Acts Repeal Act, 1879, Eng., passed to repeal certain enactments 
that had " ceased to be in force or had become unnecessary." 

As to the 21 Ja. I., c. 14 (Information of Intrasion), see Johns v. Rivera 
— 1873—2 N. Z. C. A. 844; Mudgway v. Dat7y-1886— N. Z. L. R. 4 C. A. 192. 

As to the 9 Qeo. III., c. 16 (The Crown Suits Act, 1769, better known as 
the Nullum Tempo* Act), limiting sixty years in the case of the Crown, see 
Johm T. Rit7£rs~-187a- 2 N. Z. C. A. 344. This statate has been held to be 
in force in New South Wales (Attorney General of New South Wales v. Love 
—1896 - 17 N. S. W. L. R. 16 ; aff . on app. 1898—19 N. S. W. L. R. 206 ; 
1898 -A. C, 679). 

As to the 1 <fe 2 Vict., c. 110 (The Judgments Act, 1838), s. 13 (charge 
on real estate), see In re Graham, ex parte Wise — 1882 — N. Z. L. R. 
1 S. C. 285. 

The Mortmain Act (9 Geo. n., c. 36) does not extend to the colonies 
(Whicker v. Hume— 186B— 7 H. L. Cas. 124). 
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TABLE 

Of Imperial Statutes belatino to Beal Property and Conveyancino 
passed since the foundation of the colony and that are in force 

THEREIN, (a) 



Year 
of 
Act 


1 

Statute and Chapter 


Subject Matter 


1851 


14 & 15 Vict., c. 25, "Landlord 
and Tenant" 


Agricultural fixtures; growing 
crops. Distress (b) 


1852 


16 <fc 16 Vict., c. 24 


Wills (signature to) (e) 


1861 


24 & 25 Vict., c. 114, " WiUs "... 


Wills made out of United King- 
dom. Attestation. Domicile 

W 
Wills made abroad. Adminis- 
tration. Domicile (e) 


1861 


24 & 25 Vict., c. 121, " Domicile" 


1892 


55 & 56 Vict., c. 6, " Colonial 
Probates," 


Colonial Probates (/) 


1894 


57 & 58 Vict., c. 30, " Finance," 
SB. 2, 20 


Finance. Estate duty (g) 


1894 


57 & 58 Vict., c. 60, " Merchant 
Shipping," Part I. 


Merchant shipping. (Transfers, 
transmissions, mortgages, 
certificates, registry) 


1898 


61 & 62 Vict., c. 44, » Merchant 
Shipping (Mercantile Marine 
Fund) " 


Registration fees 



(a) See note, p. 14, as to short titles. 

{b) Adopted by the English Acts Act, 1854. 

(c) Adopted by the English Acts Act, 1854, where it is erroneously cited 
as 14 & 15 Vict., c. 24. Subsequently adopted with a correct title by the 
English Acts Act, 1860. 

(d) See Domicile Act, 1877, N. Z. 

(e) In Chitty's Statutes," title '* Wills," p. 26, it is stated that no 
convention having as then (July, 1895) been entered into with any foreign 
state under this Act, it was inoperative. 

(/) Applied to New Zealand by Order in Council of 30th January, 1893. 
(g) Section 20 applies to New Zealand (N. Z. Gazette, 1895, p. 652). 



The two foregoing tables are founded upon " A Selection from the Acts 
of the Imperial Parliament apparently in force in New Zealand," published 
in 1881 by the Commissioners under the Revision of Statutes Act, 1879, and 
upon " The Chronological Table of Imperial Statutes," given in Cumin's 
Index to the Laws of New Zealand. 



XIX 

TABLE 

Of the Principal New ZeaiiANd Statutes relating to Beal Property 
and convbyancino 

1865, No. 3— Leases and Sales of Settled Estates (a). Amended by 1879, 

No. 31, and 1897, No. 24. 
1868, No. 24— Escheat. Amended by 1870, No. 31. 

1868, No. 51— Deeds Registration. Amended by 1886, No. 28, and 1892, 

No. 3, 8. 11. 
1879, No. 49 — Administration (proclaimed in force 1st September, 1880). 

Amended by 1885, No. 21, ss. 4-6 ; 1885, No. 62 (proclaimed 

in force 27th May, 1886) ; 1886, No. 20 ; 1888, No. 19 ; and 

1890, No. 27. 

1882, No. 31 — Law Amendment. Only ss. 2 and 8-13 (inclusive) are in 

force. 

1883, No. 29— Property Law Consolidation. Amended by 1885, No. 43, and 

1895, No. 11. 

1883, No. 30— Trustees (6). Amended by 1891. No. 13; 1894, No. 49; 

1896, No. 44, 8. 14 ; and 1899, No. 24. 

1883, No. 31— Crown Grants. See 1885, No. 57, ss. 12-16 (inclusive). 

1884, No. 10— Married Women's Property (c). Amended by 1894, No. 16. 

1885, No. 57— Land Transfer. Amended by 1886, No. 28 ; 1888, No. 40 ; 

and 1889, No. 29. 

1886, No. 27 -Settled Land (d). Amended by 1892, No. 9. 

1887, No. 4— Infants Guardianship and Contracts (e). See also as to 

Infants, 1883, No. 29, ss. 87-90 (inclusive) ; 1886, No. 62, s. 5 ; 

and 1895, No. 58, s. 11. 
1887, No. 34— Public Bodies' Powers. Amended by 1891, No. 12 ; and 1896, 

No. 43. These Acts confer leasing powers. 
1889, No. 13— Chattels Transfer (/). Amended by 1895, No. 15, s. 3 ; 1895, 

No. 64 ; and 1896, No. 35. 
1892, No. 37— Land. Amended by 1893, No. 42 ; and 1895, No. (8. 

1894, No. 10— Light and Air. 

1900, No. 20— Testator's Family Maintenance. 

(a) Adapted from the English Act. 

(h) Largely adapted from the English Trustee Acts. 

(c) Adapted from the English Acts. 

(<2) Adapted from the English Settled Land Acts. 

{e) Sections 1-10 (inclusive) based on the Guardianship of Infants Act, 
1886, Eng., and ss. 11, 12, on the Infants Belief Act, 1874, Eng. 

(/) Belates to bills of sale, bailments, etc. Based largely on the 
English BiUs of Sale Acts. 
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TABLE 

Showing the Cosrsspondbnce of the sections of the Propebtt Law 
cjonsoledation act, 1883, with those of the repealed conteyanciko 
Ordinance of 1842 aitd other repbaubd New Zealand Statutes, 

AND ALSO with THE EnOLISH BNACT1CENT8 FROM WHICH THEY WERE 
TAKEN OR THAT ABE OTHERWISE IN POINT. 



Sees. 

of 

PX.OA. 


Sabject Matter. 


Beferenoes to 
G. 0., eta 


Referenoes to Englisb 
Enact Qiente 


1 


Short title 








PRE 


LIMINARY 




2 


Interpretation 


CO., 8.66 ... 






GENERAL RULES 


AFFECTING P 


ROPERTY 

Wills Act, 1833, s. 28 ; 
comp. Conv. Act, 
1881, s. 61 


8 


Words of limitation un- 
necessary 


C. 0.. s. 32 ... 


4 


Freehold in Juturo 


C. 0., s. 33 ... 




6 


Estates in chattels real... 


CO., 8. 34 ... 




6 


Contingent remainders 
protected 


C 0., s. 35 ... 


Real Property Act, 
1846, 8. 8; Con- 
tingent Remainders 
Act, 1877, s. 1 


7 


Rule in Shelley's case 
reversed 


C.O.,s. 36 ... 




8 


Possibility upon possi- 
biUty 


CO..S. 37 ... 




9 


Conveyances between Ims 
band aud wife 


CO., 8. 38 ... 


Conv. Act, 1881, s. 60 


10 


Tenants in common may 
declare themselves joint 
tenants 


C 0., 8. 39 ... 




11 


Conveyance to self and 
others 




Ld. St. Leonards' Act, 
s. 21 (a); Conv. Act, 
1881, s. 60 



(a) Law of Property Amt. Act, 1869 (22 & 23 Vict., c. 35). 



COMPABISON OF SECTIONS OF P.L.C. ACT 



XXI 



Seofl. 

of 

PJLuOLA. 


Sabjeot liatter. 


Beferences to 
» 0. 0.. etc. 


ReferenceB to English 
Bnaotments. 




QbmbbaIi Bulbs Ajtbo 


TINO Pbopbrty.— 


ConttTmed. 


12 
13 


Beoonveyanoe by execu- 
tors (6) 

Exercise of mortgage 
powers 


C. 0., s. 40 ... 

Sales by Mor- 
gagees Act, 
1870, s. 4 


ConT. Act, 1881, s. 30, 
repealing Vendor 
and Purchaser Act, 
1874, s. 4 


14 


ForecloBore prohibited ... 


C.0.,s.41 ... 




15 


Equitable mortgage 


CO.. 8. 42 ... 




16 


Vendor's lien taken away 


CO., 8. 43 ... 




17 


Merger of reversion 


C0.,s.44 ... 


Real Property Act, 
1845, s. 9 


18 


Limitation. Express 
trusts 


Law Amt. Act, 
1882, 8. 3 (c) 


Judicature Act, 1873, 
s. 25, sub-s. 2 


19 


EqaitaUe waste 


Law Amt. Act, 
1882, s. 4 


Judicature Act, 1873, 
s. 25, sub-s. 3 


20 




Law Amt. Act, 
1882, 8. 5 


Judicature Act, 1873, 
s. 25, sub-8. 4 


21 


Mortgagor suing for pos- 
session 


Law Amt. Act, 
1882, 8. 6 


Judicature Act, 1873, 
s. 25, sub-s. 5 


22 


Equitable rules re Con- 
tracts 


Conv.Amt.Ord., 
1844, s. 3 




23 


Apportionment of rent 
charge 


CO., s. 45 ... 








Ld. St. Leonards' Act, 


24 


Belease of part of land 
from rent 


C. 0., s. 46 ... 


8.10 


25 


License to assign 


C. 0., S.47 ... 


Ld. St. Leonards' Act, 
s. 1, see also s. 2 {d) 



(6) See further, P. L. C Act, 1883, Amt. Act, 1895, s. 6 ; see also 
Administration Act, 1879, s. 6. 

(c) See, however, Trustees Act, 1883, Amt. Act, 1S91, N. Z., s. 13, 
and compare with Trustee Act, 1888, Eng., s. 8, beiug the only s. (other 
than s. 1 — short title, etc.) of this Act left unrepealed. 

(d) See 23 & 24 Vict., c. 38, s. 6, as to waiver. 
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COMPARISON OF SECTIONS OF P.L.C. ACT 



Sees. 

of 

P.L.C.A. 


Subject Matter. 


Referencee to 
• C. 0. etc 


Bef erenoes to English 
Enactments. 




General Rules Affkc 


TING PnOPKRTT. — 


Continued. 


26 


Assignment of lease by 
AssiRnee in bankruptoj 
or Sheriff 


C. 0.. s. 48 ... 




27 


Married woman may 


CO., 8. 49 ... 


Malins'B Act (e) 


28 


assign reversionary in- 
terests 
And may disclaim 


CO., 8.50 ... 


Real Property Act, 
1846, 8. 7 


29 


Acknowledgment by mar- 
ried woman 


C C. 8. 51 (/) 


Fines and Recoveries 
Act, 88. 79-89 (in- 
dasive) 




DEEDS AND 


THEIR OPERA 


TION 




h—E$te 


ntiah to Deeds 




30 


Deed to be signed and 
attested 


C 0., 8. 1 ig) 





31 


Sealing, delivery, and in- 
denting annecessary 


CO., 88. 2. 3.. 


Real Property Act, 
1845, 8. 5 


32 


Receipt 


C 0., 8. 4 ... 


Conv. Act., 1881, b. 54 


33 
34 


Execution of prior deeds 
Execution of powers ... 


See previous 
enactments, 
p. 34 

C 0., B. 5 ... 


Ld. St. Leonards' Act, 

8.12 




U.— Cases in 


which Deeds nee 


essary 


35 


Partitions, exchanges, 
leases, assignments, and 
surrenders; implied 
tenancy (h) 


C 0., s. 6 ... 


Real Property Act, 
1845, s. 3 


36 


Execution of powers ... 


CO., 8.7 ... 


Ld. St. Leonards* Act, 

8.12 



(c) 20 & 21 Vict., c. 57. 

(/) See now, P. L. C Act, 1883, Amt. Act, 1886, s. 4. 
ig) For a list of intervening enactments, see p. 34 of the text. See also 
P. L. C Act, 1883, Amt. Act, 1886, s. 7. 

(h) See P. L. C Act, 1883, Amt. Act, 1885, s. 6. 



C0MPABI80N OF SECTIONS OF P.L.C. ACT 



XXIU 



Sees. 

of 

PLXJ^ 


Subject Matter. 


References to 
C. 0., etc. 


References to English 
Enactments. 




Deeds Ain> their 


Operation — Co 


ntinued. 


37 


Disclaimers 

in,—What 


C. 0., 8. 8 ... 
may pass by De 


Conv. Act, 1882, 8.6; 
and see Conv. Act, 
1881, B. 62 
ed 


38 


Bights of entry and con- 
tingent, executory and 
and future interests 


C. 0., 8. 9 ... 


Real Property Act, 
1846, 8. 6 


39 


Choses in action 


Law Amt. Act, 
1882, 8. 7 (re- 
placing Law 
Amt. Act, 
1878, s. 5, 
sub-8. 6) 


Judicature Act, 1873, 
8. 26, sub-8. 6 




IV.— Op 


eration of Deed 




40 


Form of deed 


CO., 8. 10 ... 




41 


Absolute conveyance ... 


C. 0., s. 11 ... 




42 
43 


Conveyance on trust ... 
Springing use 


CO., 8. 12 ... 




44 


Abolition of ancient forms 


CO., 8.13 ... 






of conveyance 




45 


Tortious assurances pro- C. 0., s. 14 ... 
hibited 


Real Property Act, 
1846, s. 4 


46 


Person may take though 
not named a party 


C 0., 8. 16 ... 


Real Property Act, 
1846, 8. 6 




INCIDEN 


TS OF DEE 


DS 




L—Cwe 


Tiants for Title 




47 
48 


Implied covenants for 
title (t) 

Implied covenant against 
incumbrances 


C 0., s. 16 ... 
CO., 8. 23 ... 


Conv. Act, 1881, s. 7 



(t) A covenant for production of deeds is implied by P. L. C Act, 1883, 
Amt. Act, 1896, s. 6. 
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COMPARISON OF SECTIONS OF P L.O. ACT 



Sees. ! 
of 
P.L.C.A 



49 

50 
51 



52 
53 



Subject Matter. 



ReferenceB to 
G. O., etc. 



Implied covenant by mort- 
gagor to pay 

Release of mortgage (j) .. 

Implied power of sale in 
mortgages 



JJL—SaUs 

Interpretation 



Mortgagee may sell 
through Registrar 



References to English 
Enactmenta. 



54 I Registrar to arrange sale 

I 

55 Mortgagee may bid 

56 Conveyance to mortgagee 



57 Registrar to execute same 



58 Rem uneration of Registrar 

59 I Campletion of past sales 



60 Validation of certain past 
sales 



Mortgaget 

C. 0., s. 17 ... 

Conv. Act, 1881,8.26 
C. O., s. 18 ... 

C. O., s. 19 ... I Conv. Act, 1881, s. 19 



by MoHgagee$ ' 

C. O. Amt. Act, 
1860, s. 2 

C. O. Amt. Act, 
1860. s. 6 

C. O. Amt. Act, 
1860, 8. 7 

CO. Amt. Act, 
1860, s. 8 

Sales by Mort- 
gagees Act, 
1870, 8. 2 
(repealing ' 
C. O. Amt. 
Act, 1860, 8. 
9) 

C. 0. Amt. Act, 
1860, s. 10... 

Sales by Mort- | 
gagees Act, 
1870, s. 3 ... 

Do. s. 5 ... i 



(j) See further, P. L. C. Act, 1883, Amt. Act, 1885, s. 2. As to the 
manner in which mortgages may be vacated by companies and bodies 
corporate: see ib, s. 3. As to release, where the mortgagee is not in, 
or represented in the Colony: see P. L. C. Act, 1883, Amt. Act, 1895, 
Bs. 2, 8. 

(A;) See further, P. L. C. Act, 1883, Amt, Act, 1895, s. 4. 



0OB4PARIS0N OF SECTIONS OF P.L.C. ACT 
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SecB. 

of 

PX.O.A. 



61 
62 

63 
64 

65 

66 
67 

68 
69 
70 
71 

72 



Subject Matter. 



IV. — Leases 

Implied oovenants to pay C. O., s. 20 ... 
rent and rates and to 
repair 

Implied powers to view, G. O., s. 21 ... 
distrain, and re-enter 

V,—Man\iage SetUeiMnU 

Implied power to lease . 



References to 
O. C, etc. 



Implied power to sell, ex- 
change, and purchase 

VI.— Poir 

Power of attorney in force 
antil notice of revoca- 
tion received 

Prior acts valid 

Statutory declaration by 
attorney 



vn. 

Implied coveuanis against 
husband 

Effect of implied 
oovenants 

Implied provisions may 
be negatived 

"Grant "and *' exchange" 
create no warranty or 
right of re-entry 



C. 0., 8. 22 . 



ers of Attorney 



Powers of At- 
torney Act, 
1854, s. 1 



Powers of At- 
torney Act, 
1854, s. 2 

—General 

C. O , s. 24 ... 

C. 0.,s.25 ... 

C. O., s. 26 ... 

C. 0,8.27 ... 



Court may order sale 



Bef erenoes to English 
Enactments. 



Conv. Act, 1881, s. 53 
(as to detailed pro- 
visions of trusts for, 
and powers of sale) 



Conv. Act, 1881, s. 47 ; 
and see Conv. Act, 
1882, ss. 8, 9 



PAB|TITI0N (J) 

Partition Act, 
1870 (m), 8. 8 



Conv. Act. 1881, s. 7, 
sub-8. 3. 



Conv. Act, 1881. s. 7, 
sub-8. 7 

Beal Property Act, 
1845, 8. 4 



Partition Act, 1868, 

8.3 



(I) See also Administration Act, 1879, s. 11. 
(m) Be-enacting the Partition Act, 1868, Eng. 
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COMPABISON OF SECTIONS OF P.L.C. ACT 



Sees. 

of 

P.L.C.A. 



73 

74 
76 
76 

77 
78 

79 



80 
81 

82 



Subject Matter. 



Pabteti 
Application for order ... 

Purchase of applicant's 
share 

Parties to suit 

Parties may bid 

Trustee Act to apply ... 

Leases and Sales of Settled 
Estates Act to apply to 
proceeds 

Costs 



DEBTS CHARGED 



Estate taken cumoriere... 

Saving of rights of mort- 
gagees and others 



General direction to pay 
debts out of personalty 



Beferenoes to 
C. C, etc. 



ON — Continued, 

Partition Act, 
1870, 8. 4 

Partition Act, 
1870, 9. 5 

Law Amt. Act, 
1882, s. 14 

Partition Act, 
1870, s. 6 

Partition Act, 
1870, 8. 7 

Partition Act, 
1870, 8. 8 



Partition Act, 
1870, s. 9 



ON BEAL ES 



English Acts 
Act, 1855 (ad- 
opting Locke 
^ng*s Act) 



Deceased per- 
sons' Estates 
Act, 1870, 
s. 3 



Befereuces to English 
Enactments. 



Partition Act, 1868, 
s. 4 

Partition Act, 1868, 
8. 5 

Partition Act, 1868, 

8.9 

Partition Act, 1868, 
s. 6 

Partition Act, 1868, 
8. 7 (n) 

Partition Act, 1868, 
8. 8 (o) 



Partition Act, 1868, 

8.10 



TATE 



Beal Estate Charge 
Act, 1854 (p) 



Beal Estate Charges 
Act, 1867 iq), s. 1 



(n) See now, Trustee Act, 1893, Eng., s. 31. 

(o) See now. Settled Estates Act, 1877, Eng., ss. 34-36 (inclusive). This 
Act is practically superseded by the Settled Land Act, 1882, Eng. 



(p) 17 & 18 Vict., c. 113. 

(q) 30 & 31 Vict., c. ( 
1877. Eng. 



see further, Beal Estate Charges Act, 
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Seoa. I 

of 

PX.CJL 



Subject Matter. 



83 



86 



87 

88 
89 
90 

91 



MARRIED WOMEN 

I. — A cknowledgmen 

Appointment of commis- 
sioners 



84 Commissioners' powers... 

85 Acknowledgments 



I Magistrates to be com- 
missioners 



II.— Itkfants' 

Settlements with sanction 
of coort 

Death of infant 

Petition 

Ages of infants 



m. 



Dower Act, 1833, Ei 
made retrospective 



MISC 
I. — CoTwe 

92 Jodges to make rales ., 

93 Skill to be regarded 

94 Taxation 



References to 
C. C, etc. 



AND INFANTS 

t8 by Married Wo 

C. O. Amt. Act, 
1860, s. 14 (see 
also 6. 13) 

Do. s. 15 ... 

CO. Amt. Act, 

1874, s. 3; C. 

- O. Aint. Act, 

1874, Amt. 

Act, 1877, s. 2 



DOWER. 

men (r) 



Fines and Recoveries 
Act, SB. 79 - 89 (in- 
clusive) 



Marriage Settlem 



Engligh Acts 

V Act, 1856 (ad- 

^ opting 18 (fe 19 

Vict., c. 43) 



—Dower (») 
Dower Act, 1854 

* 

ELLANEOUS 

yaneing Charges 

I Conv. Charges 
[ Act, 1868, s. 
[ 3 (replacing 
I CO., 8. 53) 

Do. s. 4 



References to English 
Enactments. 



enU 



Infant Settlements 
Act, 1855 



Solicitor's Remunera- 
tion Act, 1881, s. 2 

Do. 8. 4 



(r) Abolished by P. L. C Act, 1883, Amt. Act, 1885, s. 4. 
(s) See hereon, the Real Estate Descent Act, 1874, N. Z. (now repealed) 
and the Administration Act, 1879, s. 10. 
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COMPARISON OF SECTIONS OF P.L.C. ACT 



ReoB. 

of 

P Ji C.A. 


Subject Matter. 


Bef erenoes to 
C. O., eta 


EnactmeutB. 




n.— Fm/I 


cation of Deeds 




95 


Verification of instru- 
ments executed beyond 
the Colony 


C. 0. Amt. Act, 
1844,8.2 (re- 
placing CO., 
S.52) 


Statutory Declarations 
Act, 1885, 88. 16 
18,20 




m. 


—RepeaU 




96 


Acts 


Interpretation 
Act, 1888, B. 
14 


• 


97 


Repeal of Acts 


Interpretation 
Act, 1888, s. 
21 




98 


Saving of Administration 
and Land Transfer Acts 







Sections 28 to 81 (inclusive) of the Conveyancing Ordinance of 
1842, relating to the appointment of new trustees and to the receipts, 
liabilities and reimbursement of trustees, and to the costs of solicitor- 
trustees, are re-enacted as ss. 79 to 83 (inclusive) of the Trustee Act, 1883. 
Section 54 of the Conveyancing Ordinance, 1842, penalising unqualified 
persons for practising as solicitors or conveyancers is replaced by s. 42 oi 
the Law Practitioners' Act, 1882. 
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Page 45 (note p, line 2) read see for in. 
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Page 91 (line 2) read snb-s. 3 far sub-s. 4. 

Page 118 (line 9) read grantee far grantor. 
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CONVEYANCING IN NEW ZEALAND 



INTRODUCTORY CHAPTER 

ON ENGLISH LAW IN 1840 AND EABLT NEW ZEALAND 

LEGISLATION 

It will be convenient first to allude briefly to the state B^SuShiiai 
of the laws of real property in force in England on the P'lUJ*^^*^ 
14th January, 1840, (a) the date of the constitution of the 
Colony of New Zealand. (6) 

At that time freehold lands were conveyed by lease J5^^*°d 
and release, (c) through the intervention of uses, but the 
obsolete modes of assurance by feoffment, bargain and sale 
and covenant to stand seised were permissible, as, indeed, 
in England they still are. 

(a) See English Laws Act, 1868 ; WardeU v. Buckeridge—1^1%— 
4 N. Z. Jar. N. S. C. A. 24, per Biobmond, J. 

(6) New Zealand was created a separate colony under the 3 <& 4 
Vict. c. 62 B. 2 Eng. (repealed, as spent, by the Statute Law Revision 
Act, 1891, Eng.). A representative cdnstitution was given by the 
New Zealand Constitution Act, 1852, Eng. (15 & 16 Vict. c. 72). See 
also the New Zealand Constitution (Amendment) Act, 1857, Eng. 
(20 Sc 21 Vict. c. 53), partially repealed by the Statute Law Revision 
Act, 1892, Eng. 

As to the boundaries of the Colony : see the N. Z. Boundaries 
Act, 1863, Eng. (26 & 27 Vict. c. 23) s. 2 ; the Eermadec Islands Act, 
1887, N. Z. ; and the Colonial Boundaries Act, 1895, Eng. (58 & 59 
Vict. c. 34). 

As to the formerly existing provinces : see the 25 & 26 Vict, 
c. 48, Eng. (repealed by the Statute Law Revision Act, 1893, Eng.) ; 
the 31 & 32 Vict. c. 92, Eng. (repealed by the Statute Law Revision 
Act, 1893, Eng.) ; and the Abolition of Provinces Act, 1875, N.Z. 

(c) Subsequently a release was made as effectual as a lease and 
release (4 <ft 5 Vict. c. 21, now repealed by the Statute Law Revision 
Act, 1874— No. 2— Eng.). 
A 
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Feoffmenta, The Real Property Act, 1845, Eng., was not yet. 

tobei^writing Feoffments, partitions, exchanges, leases, assignments and 
surrenders, which prior to the Statute of Frauds could in 
many cases be made orally, were required by the latter Act 
to be in writing, (d) though generally not by deed. 



Contingent 
interests not 
assignable 



Disclaimers 



Destruction 
of contingent 
remainders 
and reversions 



Contingent, executory, and future interests, and possi- 
bilities coupled with an interest, in hereditaments, and 
rights of entry, were incapable of being conveyed at law. 

Disclaimers could be made orally, or by mere con- 
duct, {e) and it was not clear that a married woman could 
disclaim. 

Contingent remainders were liable to fail by reason of 
the determination, by forfeiture, surrender or merger, of 
the preceding freehold estate (they could not be supported 
by a leasehold interest), and the benefits of the rents 
and covenants under leases were liable to be lost by the 
destruction, merger or severance of the reversion. 

Neither had Lord St. Leonards' Act (/) nor the Law of 
Property Amendment Act, 1860 (g) nor Lord Cran worth's 
Act (A) been passed. The rule laid down in Dumpor's 
case (i) was still law. (.;) 



(d) An exception was made in the case of leases for not exceeding 
three years and at not less than two thirds of the rack rent. 

(e) They still may in England. A power simply collateral, i.e, 
not coupled with an interest, could not be disclaimed or released in 
England until the coming into operation of the recent Conveyancing 
Acts : see Conv. Act, 1881, s. 52 ; Conv. Act, 1882, s. 6. These enact- 
ments have not been repeated in the colony. 

(/) Law of Property Amendment Act, 1859 (22 & 23 Vict. c. 35). 

(g) 23 & 24 Vict. o. 38. 

(h) 23 & 24 Vict. c. 145. Parts II. and lU. are repealed by the 
Cony. Act, 1881, Eng., and the remaining Parts (I. and IV.) by the 
Settled Land Act, 1882, Eng. 

(i) 4 Coke's Reports, 1196. 

(j) By this rule a condition against assigning, or doing any 
other act, without the licence of the lessor or other person named in 
that behalf, became destroyed upon one assignment or other act 
taking place with licence. 
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A rent-charge was treated with hostility, as being not Bent charges 
incident to tenure. Accordingly, unlike a rent-service, {k) 
it was held to be, in general, incapable of apportionment, 
and the release from it of part only of the charged land 
operated as an extinguishment of the entire rent charge. 

A person could not assign chattels real or other Conyeyance 

to aelf and 

personal property to himself and others, nor could a othen,etc. 
husband convey to his wife, (l) Bills of Sale did not 
require registration, and no enactments had been made of 
any of the common clauses found in assurances, (m) 

Nor, of course, were in force the amendments in the 
law long afterwards made by the Vendor and Purchaser 
Act, 1874, the Contingent Remainders Act, 1877, the 
Conveyancing Acts of 1881 and subsequent years, and the 
Settled Land and Trustee Acts. 

The requirement of a sixty-years' title was, however, eo-yeare' title 
impossible in a newly settled colony, (n) 

Passing to a consideration of the modes of assurance of AB«uranoesby 

married 

freeholds by married women in vogue at the time of the women 

(k) A rent-service is a rent reserved under a lease for life or for 
years. A rent-charge arises on the grant of an annual sum payable 
out of the grantor's land. A rent-seek is a dry or barren rent, so 
called because it was not recoverable by distress. Of this kind was a 
rent- charge. But by the 4 Geo. II. c. 28 s. 5 (in force also in the 
Colony) a remedy by distress is afforded for rents-seek. 

The powers (often found in instruments creating rent-charges) 
of entry and receipt of rents, and of demising upon trust to raise the 
rent-charge, are supplied in England by the Conv. Act, 1881, s. 44 ; 
but in N. Z. must be specially inserted. 

Quit or chief rents formed, prior to the passing of the Statute 
Quia Emptores (18 Edw I. c. 1), incidents of tenure in fee simple. 
They are unknown in N.Z. Conveyancing. 

(Q Freeholds ooald in England, by the intervention of uses be 
conveyed by a man to himself or to his wife. 

(m) The various enactments made in this direction are noticed 
in the preface. 

(n) The period of 20 years fixed by the Statute of Limitations 
has not been reduced in the Colony. See, for England, the Beal 
Property Limitation Act, 1874. 
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constitution of the Colony, we see that a fine had been 
superseded by a deed inrolled, concurred in by the 
husband, and acknowledged, (o) And a married woman 
could, by a like deed, dispose of money that was subject to 
be invested in* the purchase of land, and of her interest, 
though reversionary, in the proceeds of the sale of land 
that had been directed to be sold, (p) 

Malins' Act (q) enabling married women to dispose 
of their reversionary interests in pure personalty had 
not been passed, while the revolution to be effected by 
the Married Women's Property Acts was reserved for 
a later generation, (r) 

Estates tail Estates tail, which before the passing of the Fines 

and Eecoveries Act could be barred by means of recoveries, 
could under that Act be barred by a deed executed under 
its provisions and inroUed in the Court of Chancery. 

Laws brought In the case of a new country gained by occupancy the 

y se en ^^^^ gettlers bring with them, by their act of immigration, 

so much of the law of the Mother country («) as is 

applicable to their new situation, and to the condition 

of the infant colony, (t) And by a declaratory (i/) Act {v) 

(o) Fines and Recoveries Act (3 and 4 Will. lY. c. 74), s. 77. 
{p) ih. 8. 77. This section was constraed to inclade the interest 
in the proceeds of sale. 

(q) 20 & 21 Vict. c. 57. 

(r) The husband had a life estate and, in certain events, a 
tenancy by the curtesy in his wife's freeholds; while she had a 
right to dower out of his. Leaseholds belonging to her at law 
could be disposed of by him during the coverture. Her other 
personal property (except paraphernalia) if in, or reduced into, 
possession during the coverture belonged to the husband absolutely. 

(«) Tables of the principal Imperial statutes on the subjects 
of real property and conveyancing considered to be in force in the 
Colony will be found at the beginning of this book, The principal 
Imperial Acts on these subjects passed since 1840 and not adopted 
or followed in the Colony are noted in the preface. 

(t) See Stephen's Commentaries— 1890— 11th ed., vol. i., 103, 
104 ; Tarring's Colonial Law — 1893 — 2nd ed., c. 1. In applying 
the test, regard is to be had to the conditions existing at the 



INTRODUCTORY CHAPTER 6 

the laws of England, as existing on the 14th January, 
1840, and so far as applicable to the circumstances of the 
Colony, were expressly stated to have been in force therein 
on and as from that day. (w) 

It should be added that, unless otherwise enacted, a Later Kngiiah 

' ' statutes 

statute passed in England after the foundation of the 
Colony does not extend to it. (x) Therefore such a 
statute passed to repeal an Act that was in force and 
applicable to the Colony at the time of its constitution 
would not affect its continued applicability to the Colony. 



Early New Zealand LegidaMmi 

The early legislation of the Colony took two forms; E&riyNewZear 
first it made certain radical alterations in the English 
laws relating to real property and conveyancing; and 
secondly it anticipated some of the improvements in 
those laws made later in England by the Real Property 
Act, 1845, and Lord St. Leonards' Act. 

The most important of the early New Zealand statutes The "Ck>nvey. 

, ftncing Ordin- 

was ''An Ordinance to facilitate the Transfer of Real ance'ofisis 
Property, and to simplify the Law relating thereto '' 
(commonly known as ** The Conveyancinfg Ordinance "), 

time of the first settlement of the Colony, and not at the time 
at which the test is made (Kiiig v. Johnston — 1859—2 N. Z. Jur. 
N. S. 8. C. 94 ; Highett v. McDonald — 1878 — ih. 102 ; WardeU 
V. Bttcfcmdpe— 1878— 4 N. Z. Jur. N. S. C. A. 28). And a single pro- 
yision only of an English Act may be applicable {^King v. Johnston 
and Highett v. McDonald, aupra). 

(u) Per BichmondJ. in WardeU v. Buckeridge—187S -i N. Z. 
Jar. G. A. 24. 

(v) EngUsh Laws Act, 1858, N. Z. 

(w) On the subject of the application of English laws and 
statutes to the Australian colonies, and the powers of the colonial 
legislatures to declare, and of the colonial Courts, in the meantime 
to decide, what English laws and statutes are applicable, and the 
power of the colonial legislatures to repeal or modify English laws 
and statutes : see the Australian Courts Act, 1828 (9 Geo. IV. c. 83) , 
s. 24; Astley v. i'Y«/ier— 1848— 6 0. B., 572 ; Whicker v. Hume—lS6S 
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which was passed on the 18th January, 1842, and came 
into force on the 1st March following. This measure has 
been justly termed the Charter of New Zealand Con- 
veyancing. Its preamble stated that *' by the law of 
England there were various forms of assurance for the 
transfer of property, and divers rules relating thereto, 
which by lapse of time had become inconvenient and 
were altogether unsuitable to the circumstances of this 
Colony." The Act prescribed a very short form of con- 
veyance and declared that an assurance in or to the 
effect of such form should have the operation of a lease 
and release in England. This mode of conveyance still 
obtains in the Colony, land not lying in grant as at 
Home. 

The limitation of the legal estate by means of uses 
was abolished, so that in New Zealand a conveyance to A. 
to the use of B. vests the legal estate in A. and the equit- 
able estate in B. Among other vital changes made were — 
that a fee simple could pass without any words of 
limitation, and could be limited to take effect in futuro ; 
the reversal of the rule in Shelley' a case ; the prohibition of 
foreclosure, and of equitable mortgages by means of deposit 
of deeds ; and the abolition of the vendor's lien for unpaid 
purchase money. Covenants for title were implied, thus 
anticipating the English law by about forty years. 

— 7 H. L. 124 ; Devine v. HoUoway — 1861 — 14 Moore's P. 0. 0. 
290; Harrit v. Davies — 1885 — L. R. 10 A. C. 279 ; Rtiddiek v. 
Weathered— ISQ9—1 N. Z. L. R. 491, 493. 

In Attorney General for N. S. W. v. L<w«— 1898— A. C. 679 it was 
decided by the Privy Council that the 9 Geo. TV. c. 83, prima faciei 
on its true construction, applies the Nullum Tempus Act to that 
Colony, and that its operation to that effect cannot be restricted by 
confining the laws and statutes thereby applied to those relating to 
procedure ; or by showing that a specific exception in the applied Act 
preserving the Crown's right could not operate in the circumstances 
of the Colony. 

(x) Stephen's CommentarieB — 1890— vol. i., 106, 107. As to 
the validity of colonial statutes, and the power of the Home 
anthoritiea to disallow them: see ib, 109, 110; N. Z. ConBiitQtion 
Act, 1852, Eng. s. 58. 
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The CoQveyanciDff Ordinance has been replaced by Propertv l&w 

.1 -r* . -r ^,.-1.. /x*. -^^« M N Conaolidation 

the Property Law Consohdation (y) Act, 1888. (-?) Act,i883 

(y) There being many consolidating and amending Aota in 
N. Z. it may be here stated that the sabstance of an enactment 
repeated in a consolidating Act is generally regarded as having 
been continaonsly in force, and that the decisions on the old 
enactment apply to the new enactment : see Hardcastle's Statute 
Law— 1892>-2nd ed. 343. 

The re-enactment, in a consolidation Act, of several sections 
originally passed at different times does not alter the relation that 
existed between those sections {Wallace v. BlackweU—lS5Q — 
8 Drew. 538, 646; McLaren v. W^aZfter — 1884 — N. Z. L. K. 2 
C. A. 262). In the last mentioned case the later in date of two 
inconsistent sections had, in the consolidation Act, been placed 
in front of the earlier in date, and therefore previously controlled 
section, which was nevertheless held to remain so controlled, not- 
withstanding the rule (referred to by Seating J. in Wood v. Riley — 
1867 — ^L. R. 3 C. P. 27) giving preference to the later in position 
of two repugnant enactments : see also in re Marsh— IdQS — 12 N. Z. 
L. B. 456. 

The re-enactment of only the earlier in date of any two 
inconsistent sections does not operate as a repeal of the originally 
later section (Morisse v. Royal British Ba/iA;— 1856— 1 C. B. N. S. 67). 

A reference to the provisions of another Act that after the date 
of the referring Act becomes repealed, is generally deemed a reference 
to provisions passed in substitution for those of the repealed Act : 
see Hardcastle, 343; Interpretation Act, 1888, N. Z., s. 14; 
compare Interpretation Act, 1889, Eng., s. 38. 

A reference to an Act includes all subsequent enactments passed 
in amendment thereof, unless otherwise manifested by the context 
(Interpretation Act, 1888, N. Z., s. 12). 

But a reference in a penal Act to a provision that before the 
date of the referring Act had been amended by an intermediate Act 
was held not to be a reference to the said provision as so amended, 
the legislature showing in the referring Act, that it had the amending 
Act otherwise in view* (R. v. Do»tf— 1820— 3 B. & Aid., 696). 

See further as to the interpretation of consolidation Acts, 
Mitchell V. Si»^«on— 1890— 25 Q. B. D. 183, per Lord Esher, M. R., 
188; per Fry L. J., 190; and per Lopes, L. J., 192; Bickford, 
Smith <fb Co, v. Musgrove—lS^l—ll V. L. R. 295 ; and Mercantile 
Finance, etc., Co, v. flaZ^-1893— 19 V. L. R. 233. 

{z) A Table of the correspondence of the sections of the 
Property Law Consolidation Act, 1883, with those of the Convey- 
ancing Ordinance of 1842, and, again, with English enactments in 
point, will be found among the tabulated matter. 



Chapter II. 



CROWN GRANTS. 

Grown Gnmia The issue of grants from the Crown (a) is now regu- 

lated by a consolidating statute intituled the Crown Grants 
Act, 1888, N. Z. (6) Conveyances and other instruments 
can be executed by a grantee, his heirs and assigns, at any 
time after he becomes entitled to his grant, and for the 
purpose of giving effect to these intermediate assurances, 
the legal title under the grant relates back to the time at 
which the grantee first became so entitled (s. 22). (c) This 
date is inserted in the habendum of the grant (s. 26) or 
may be indorsed on the grant after execution thereof (s. 28) 
and the date so inserted or endorsed is, for the purposes of 
the Act, conclusive evidence of the day on which the 
grantee became entitled (s. 29). 

Moreover, a grant made in favour of the person 
originally entitled, but executed after he has (1) died, or 
(2) transferred his interest, operates as if it had been 

(a) As to the title of the Grown to the territory of N. Z. : see Wi 
Parata v. Bishop of Wellington— 1611 S N. Z. Jur. N. S. S. C. 72 ; 
Tamaki ▼. Baker, recently decided in the Privy Gounoil. As to the 
title of the Crown to its demesne lands in the Colony and the early 
legislation on the subject, and the Royal instructions as to reserves : 
see Reg. v. FitzherbeH—lQ72—2 N. Z. C. A. 143. 

{h) The earlier (and repealed) Acts relating to Crown grants are 
1845 Sess. V. No. 3; Ord. 1846, Sess. VII. No. 11 ; Ord. 1849 Sess. 
X. No. 4 ; 1866, No. 32 ; 1858, No. 46 ; 1862, No. 17 ; 1862, No. 18 ; 
1866, No. 20 ; 1867, No. 66 ; 1870, No. 76; 1880, No. 27. 

(c) Beference is made in s. 23 to the varions Acts, Ordinances 
and Begulations under which Crown lands were taken up. As to the 
lands formerly held by the N.Z. Company : see 10 <fe 11 Vict. c. 112, 
especially s. 19 ; 12 <fe 13 Vict. c. 79 ; 14 <fe 15 Vict. o. 86 ; SI & 32 
Vict. c. 93. 

As to lands held under the Canterbury Association, see 13 & 14 
Vict. c. 70 ; 14 & In Vict. c. 84 ; 16 A 16 Vict. c. 72, s. 76. 
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executed (1 ) during his lifetime, or (2) before he transferred 
his interest (s. 89). (d) 

Where the ocean, sea, or any sound, bay, or creek 
affected by the ebb or flow of the tide is described in a 
Grown grant as a boundary, such boundary is deemed to 
be the line of high water mark at ordinary tides (s. 41). (^ 

The selection and taking up of Crown lands is now q^^^^^ 
regulated by the Land Act, 1892, and its amendments. (/) 

The Crown was never affected by the maxim (said to be Construotion 

•' ^ of Crown 

of less application to-day than formerly) that the words of grants 
a deed are to be taken most strongly against the party 
employing them : see Broom's Legal Maxims — 1884 — 
6th ed., 560. '' That which the Crown has not granted by 
express, clear, and unambiguous terms, the subject has no 
right to claim under a grant or charter " : per Pollock, 
C. B., in Eastei-n Archipelago Co. v. /^^jr.— 1868— 2 E. & B. 
90o, 907. 

Persons who have taken up lands in the colonies under Nature of 
statutory provisions, or under regulations made pursuant laid rej^i^ 
to a statute, have statutoryy and, therefore, legal (and not 
merely equitable) rights to call, in terms of those provisions 
or regulations, for the conveyance of the legal estate. The 

(d) Grants to sub-purchasers olaiming under contracts with the 
N.Z. Ck>mpany are saved. The above section meets cases where no 
** ante- vesting " date has been given. 

Provision is made for the correction of errors in the names of 
grantees (ss. 11, 12, 35, 36), in the description of the land (s.s. 13-16), 
and in the statement of the " ante- vesting '* date (ss. 30-32). 

As to the cancellation, impeachment, and repeal of Grown 
grants: see ss. 18, 21; Green v. 5pancer— 1868— Mac. 628; Wi 
Parata v. Bishop of Wellington, supra, 

{e) As to the reservation of roads, see ss. 42-44; Cooper v. 
Stuart— 1889— U App. Gas. 286. The reservation of a right of road 
includes the right to make a railway (s. 45). 

{/) For a summary of these Acts, see an interesting article by 
Mr. S. Percy Smith, F.B.G.S., on the Land System of N.Z. published 
in the N. Z. Official Year Book. 
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Advene poBses- 
sion before 
issue of Crown 
grant 



Registration 



law, indeed, recognises no higher kind of right than a 
statutory one. (^) 

It should be added that possession, adverse in fact to 
persons claiming under a New Zealand land order, and 
who have not obtained their Crown grants, is regarded for 
the purposes of the Statute of Limitations as having been 
had against the Crown, and not them, {h) 

Crown grants are registered under the Deeds Begis- 
tration Act, 1868, before being delivered to the grantee 
(ss. 14 & 15). Instruments could be registered prior to 
the issue of the Crown grant or conveyance from the New 
Zealand Company, and such registered instruments have 
the same effect, as between the parties thereto and those 
claiming under them as if the Crown grant or conveyance 
had been issued prior to such regulation (ss. 16 & 17). 
And the issue of a Crown grant subsequently to the regis- 
tration of any instrument relating to the granted land 
gave to such instrument the like effect as if such regis- 
tration had taken place subsequently to the issue of the 
Crown grant (s. 18). The effect of registration before the 
issue of the Crown grant is further discussed in Mudgway v. 
Davy, note (A) 

Crown grants are not registered if an application to 
bring the land under the provisions of the Land Transfer 
Act, 1885, is pending (s. 80 of that Act). 

{g) See per Lord Selborne, L. C, in Blackwood v. L&ndon 
Chartered Bank of Australia — lS7i — h, R. 5 P. 0. 110, 111 ; The 
Queen v. Mayor of fF<tttn^ton~1896— 16 N. Z. L. R. 72, 86, 90. 
See ako BeU v. Receiver of Land Revenue of Southland — 1876 — 
1 App. Caa. 707 ; Pearson v. 5penc«— 1879— 5 App. Gas. 70. 

(h) Johns V. Rivers — 1873 — 2 N. Z. 0. A. 344 ; AUsworth v. 
Perry — 1888— N. Z. L. R. 2 S. C. 184 ; Mudgway v. Dary-1886— 
N. Z. L. R. 4 C. A. 192. 
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SUGGESTIONS ON DRAFTING, (a) 

The objects of deeds are to pass estates, to create 
and protect rights, and to impose obligations. For these 
purposes it is essential that whatever is intended to be 
expressed jshould appear in clear, unmistakeable, and, if 
QBcessary, forcible terms. Vigourousness and directness 
of thought and expression are particularly needed in 
framing a provision in contravention of some statutory, 
legal, or equitable rule, or against any leaning of the 
Courts of law or equity. To these ends all considerations 
of brevity, order, style or precedent must yield. 

Parties are generally arranged as under : — 

1. Legal owners. 

2. Equitable owners. 
8. Consenting parties. 

4. Assignors of chattels. 

5. Grantees. 

6. Trustees for Grantees. 

Several persons representing one interest are made 
parties of only one part, while a person joining in several 
capacities is made a party of several parts, though he 
executes the deed but once. 

A great saving of length can be effected in New 
Zealand by merely referring to, or very concisely stating 
the substance of, prior registered deeds, instead of reciting 
them in the full English forms. 

'' Becitals within recitals " should generally be avoided. 
The rule is to state the facts directly. Introductory 

(a) This ohapter can be paused over by students. 
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recitals should be expressed in very general terms, so 
as to avoid a conflict with the operative part. In reciting 
agreements for sale, references to written contracts or 
conditions of sale should, where possible, be avoided, so 
as to keep these documents off the title. A deed indorsed 
on another contains no recital of the latter deed. 

In ** Land Transfer '* conveyancing, recitals are but 
sparingly used. 

In scientific drafting, the parcels are not referred to 
as *' the premises'* before the habendum. The .word 
'* premises,'* though used in a secondary sense as meaning 
lands and houses, means, primarily, matters previously 
stated. In this sense it is often used in the expression, 
** in consideration of the premises.** 

As to the use of English Precedent books : — 

Up to 1860 there were no clauses implied in England 
in advance of those implied in the Colony. The clauses 
implied in England by Lord Cranworth's Act of that year 
afifect only settlements and wills, so far as concerns the 
New Zealand conveyancer. (6) 

Then there was a break for fourteen years, at the end 
of which period the Vendor and Purchaser Act, 1874, was 
passed. This statute, however, affected only Conditions 
of Sale. 

Then came the revolution in English conveyancing, 
occasioned by the passing of the Conveyancing Act, 1881, 
and subsequent legislation. Draftsmen not fully con- 
versant with this legislation are recommended not to 
rely on the precedents published after 1881, unless care- 
fully compared with those of earlier date. 

It will, therefore, be seen that for the every day work 
of conveyancing in the preparation of conveyances, 
assignments of leaseholds, mortgages, further charges, 

(b) See preface. 
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transfers of mortgage, leases, surrenders, bonds, releases, 
etc., the editions of English precedents published before 
the passing of the Conveyancing Act, 1881, can safely be 
used. Where, however, the transaction is affected by our 
Married Women's Property Acts, reference can very 
usefully be made to the latest English editions which can, 
moreover, be consulted' with advantage, in all cases, for 
alterations in the language of forms occasioned by the 
more recent English decisions on laws common to both 
countries. 

Where one and the same transaction is being carried 
out partly under the Deeds system and partly under the 
Land Transfer system, powers of sale, and other provisions 
exercisable upon breach of covenant should be made exer- 
cisable upon breach of the covenants contained in eitJi&t- 
instrument, and in such cases it is obviously convenient 
that clauses common to both instruments should be 
expressed in the same terms, (c) 

Although deeds are not punctuated, or if punctuated 
no attention is paid to the stops, yet marks of parentheses 
are regarded, if they are consonant with the sense and 
required by the context: see Davidson's Prec. — 1886 — 
5th ed., vol. i., 21. 

In wills, however, marks of punctuation, parentheses, 
capital letters, and other such indications are looked to in 
construing doubtful clauses : see Hayes & Jarman on Wills 
— 1899 — 11th ed., 126, 127, and cases there cited. 

The words ** several" and "respective," even where 
not required by the context, can often be usefully inserted 
before nouns intended to be in the plural number, as 
a safeguard against the consequences of their being 
negligently copied in the singular number. 



(c) If the words ** hereby mortgaged " are used in the deed of 
mortgage, instead of ** hereby conveyed" eto„ the clauses will the 
more readily fit into the memorandum of mortgage. 



Chapter IV. 



FORMAL PARTS OF A DEED. 

Commencement 

Deeds between parties need not be indented (Property 
Law Consolidation Act, s. 81). (a) In practice, the com- 
mencement <* This Deed" is generally used. 

Deeds poll begin as in England. 

T)(Ue 

An instrument is presumed fco have made on the day 
of the date borne by it (Stephen's Digest of the Law of 
Evidence — 1899 — 5th ed. 94). If that date is proved to be 
different from the date of delivery, then, unless a contrary 
intention be shown, the instrument will take effect from 
the time of delivery (Davidson's Prec. — 1885 — 5th ed. 25). 
An instrument proved to have been executed by the various 
parties thereto at different times operates, as to the respec- 
tive parties, from the time of the execution by each (Doe v. 
Bingham— 1%21— 4: B. & Aid. 6, 72). 

Where several instruments bear date the same day, 
they will, in the absence of suspicious circumstances, be 
presumed to have been executed in the order necessary to 
effect the objects of the parties (Stephen's Digest of the 
Law of Evidence, 94). A person may be made a party 
as belonging to a defined class of persons such as ^'all 
the creditors of A." {Reeves v. WatU — 1866 — L. R. 1 
Q. B. 412, 416 ; GretHy v. (Hhmn—im^—L. R. 1 Ex. 112) 
or as being a member of a firm or association made a party 
by its style or name (Mamjhan v. Sharpe — 1864 — 84 L. J. 
C. P. 19, 24 ; per Pollock, C. B., in Gretsy v. Gihsofiy supra, 
at 114). (a) 

(a) Compare B. P. Act, 1845, Eng. b. 5. 
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Parties 

A person not named as a party to a deed may take an 
immediate benefit thereunder in the same manner as he 
might under a deed poll (Property Law Consolidation Act, 
s. 46). This provision goes further than the corresponding 
section (6) of the Real Property Act, 1846, Eng, which 
is limited to the case of an immediate benefit in Jheredita- 
ments. (b) 

Recitals 

A recital, if expressed in precise terms, will estop the 
grantor, and those claiming under him, from setting up as 
against the grantee, and those claiming under him, any 
estate or interest, the holding of which is inconsistent with 
the recital ; and that, whether such estate or interest was 
held by the graator at the time of the conveyance, or was 
subsequently acquired by him. 

In this connection it may be pointed out that the 
common recital that the vendor is seised in fee, will 
operate (among other ways) to pass the legal estate to 
the purchaser, should the vendor acquire it subsequently 
to the date of the conveyance. The writer recommends(c) 
the use of this recital, (d) 

{b) For the rale at common law: see Barton's Compendiam 
—1856— 8th ed., 152. Davidson's Free.— 1885 -5th ed., 263 ; Shel- 
ford's Real Property Statutes— 1874— 8tb ed., 638. 

(c) Since writing the passage in the text and note {d) the 
author has seen the 18th (1900) ed. of Prideaux's Prec, in which 
edition recitals of seisin are regularly introduced into the text of 
the precedents of conveyances and mortgages in fee : see 242, 649 ; 
see also dissertations, 205, 206. 

(d) As to the operation of this recital, by way of estoppel : see 
Sugden's V. A P. — 1862 — 14th ed. 568, 559, where the author 
■ays : ** The form of conveyance is too well known to require any 
observation in this place, but even the common recital that the seller 
M seised in fee may be usefult as it would prevent the seller from 
indirectly setting up, as against the purchaser, any preceding estate 
which he himself had created" (citing Doe v. Stone^ 3 G. B., 176; 
Bensley v. Burton, 2 Sim &: Stu., 519 ; Right v. Bucknell, 2 B. <& Aid., 
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In Bolt<m V. Umdon Schml Board — 1878 — 7, Ch. D. 
766, a recital in a conveyance more than twenty years 
old that the vendor was seised in fee simple was held to 
be sufficient evidence of that fact under the statutory 
condition of sale, making recitals, twenty years old, 
evidence of '^ facts, matters, and descriptions ** recited. 
This decision constitutes an additional reason for inserting 
this recital, though its authority has been questioned on 
the ground that it may oblige the purchaser to take only 
a twenty-years' title : see Wolstenholme's Conveyancing 
Acts— 1896— 7th ed., 8, 9; Davidson's Prec.— 1886— 
6th ed., vol. i., 110; Prideaux's Prec.— 1900— 18th ed., 
vol. i., 206 ; Key & Elph.— 1899— 6th ed., vol. i., 228. 

A recital operates as an estoppel only in an action 
based upon the deed containing the same {Carter v. Carter 
—1857—8 K. & J., 617). 

278). See also Sugd. 739, 740, note 2, and Crofts v. MiddUton, 
2 E. ^ J. 194 there referred to. 

In Doe V. Stone — 184^ — ^ C. B., 176, this recital in a mortgage 
was held to preclude a purchaser of the equity of redemption from 
setting up, as against the mortgagee, a preceding estate that the 
mortgagor had created. See also Heath v. Crealock —1874 — L. R. 10, 
Ch. 22, 23, 30, where a recital that the S. was ** seised or otherwise well 
and sufficiently entitled for an estate of inheritance in fee simple in 
possession " was held by Lord Cairns, L. C, not to create an estoppel 
because it was not precise or unambiguous. His Lordship said, at 
p. 30, " If the recital had been a recital simply that S. teas seised there 
might have been an estoppel.'^ In this case there had been a convey- 
ance to a mortgagor who had sold and conveyed as absolute owner. 
See, further, In re Hortan— 1884— 61, L. T., 420, 423, 424, where on 
the construction of the deed, a recital that a settlor was '* seised of 
or otherwise well entitled to " certain freehold land was considered by 
Eay, J. to bind by estoppel in favour of appointees under the devisees 
of the settlor of certain undivided shares in such land, of which the 
settlor was not then, but afterwards became seised ; but the case 
turned mainly on a covenant for further assurance. Heath v. Crealock 
is discussed in this case. 

It may here be stated that a covenant for title does not create 
an estoppel {Ion v. iir<wn — 1874 — 2 N. Z. C. A., 378; General 
Finance Co. v. Liberator Permanent Society— 1870 — 10 Ch. D. 15, a 
case of subsequent acquirement of the legal estate, and in which 
Heath v. Crealock is discussed by Jessel, M. B., at pp. 21 A 22.) 
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A recital may be so drawn as to amount to a ron>nant,(e) 

CondderatUm 

All the facts and circumstances affecting the liability 
of any instrument to ad valorem duty, or the amount 
thereof, are to be fully and truly set forth (Stamp Act, 
1882, 8. 89). (f) 

The statement of a nominal consideration has no legal 
virtue. But it may make a conveyance liable to ad valorem 
duty on the full value of the land (Stamp Acts Amend- 
ment Act, 1886, s. 8). 

Parol evidence may be given to show what the 
consideration really was, in contradiction of the statement 
thereof contained in the deed: see Boscoe's Nid Prius 
—1891— 16th ed., 19, 20; Davidson's Prec- 1885— 
6th ed., vol. i., 68 ; Firmun v. Public Trustee — 1889— 
7 N. Z. L. R. 277. 

Receipt 

In equity, evidence was admissible, contrary to the 
common law rule, to show that the consideration money 
had not been paid, although the deed contained the usual 
receipt (Davidson's Prec. — 1886 — 6th ed., vol. i., 55). By 
s. 11 of the Law Amendment Act, 1882, N. Z. (re- 
enacting sub-s. 11 of s. 26 of the Judicature Act, 1878, 
Eng.) the rules of equity are to prevail ; but where 
not affected by actual or constructive notice, a subsequent 
purchaser is not concerned to inquire as to the fact of the 
purchase money having been paid, if its receipt has been 
acknowledged in due form : see Davidson's Prec. — 1886 — 
6th ed., 66, 66. {g) 

(e) Pott, '* Ck>Tenant8." 

(/) Section 41 imposeB penalties in this respect upon persons 
executing or employed in preparing the instmrnent. 

(g) For an express declaration of the English law on this point, 
see Ck)nv. Act, 1881, s. 56, bat compare Conv. Act, 1882, s. 8 (as to 
oonstmctive notice). 
6 
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The former English practice (rendered unnecessary by 
the ConveyanciAg Act, 1881, Eng., s. 54) of indorsing an 
additional receipt was never necessary or usual in New 
Zealand (Property Law Consolidation Act, s. 4, replacing 
CO. s. 4). 

As to Paymentii to SolMtors and othem 

Formerly, purchase and other monies could not safely 
be paid to the solicitor for the vendor, or other person 
entitled to receive the money, without a formal authority 
from the client, which was usually given in writing: 
see Dart's V. & P.— 1888— 6th ed., 742. But now, 
by s. 5 of the Property Law Consolidation Act, 1888, 
Amendment Act, 1885, production by a solicitor for a 
vendor or mortgage**? of an instrument, with a receipt for 
the consideration in the body thereof, or indorsed thereon, 
(the instrument being executed, or the indorsed receipt 
signed by the client) is a sufficient authority for payment 
to such solicitor, {h) 

In New Zealand by s. 5 of the Trustees Act, 1888, 
Amendment Act, 1891, a trustee may appoint a solicitor to 
receive the consideration money, by permitting such solicitor 
to produce an instrument having a receipt in the body 
thereof or indorsed thereon (such instrument or indorsed 
receipt being executed or signed by the trustee), and 
such production is sufficient authority for payment to the 
solicitor, (i) 

{h) For the corresponding English enactment, see s. 56 of the 
Gonv. Act, 1881. The English section does not in terms require 
the person executing the deed to be the client of the producing 
solicitor : see, however, Day v. Woolwich Equitable Building Soeiety 
— 1888— L. R. 40 Ch. D. 491. 

(i) The English section was held not to apply to a trustee 
{In re Bellamy and Metropolitan Board of TTor^a— 1882— L. R. 24 
Ch. D. 387 ; In re C, Flower, M.P. & Metropolitan Board of Workt 
— 1884— L. K. 27 Ch. D. 592). This was remedied in England by 
B. 2 of the Trustee Act, 1888 (now replaced by s. 17 of the Trustee 
Act, 1893, Eng.) 
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The same section enables a trustee to appoint a banker 
or solicitor to receive money payable under a policy of 
assurance, by permitting him to produce the policy, with 
a receipt signed by the trustee. 

It will, therefore, be seen that the New Zealand pro- 
visions extend only to vendors, mortgagees, and trustees. 
In the case of money payable to mortgagors, and in other 
cases outside the statutory provisions, the formal authority 
for payment to the solicitor seems still to be necessary. 

Operative Words 

The operative words prescribed in the statutory form of 
conveyance in fee are ** convey and assure." The word 
** convey" has no technical meaning. By the Con- 
veyancing Act, 1881, it is allowed to be used as a substitute 
for the word *' grant " in conveyances of freeholds in 
England ; see ss. 2, 49 and form 8 in the fourth schedule. 

The word ** grant" is of general extent, and may 
operate as a grant, gift, lease, release, confirmation, 
surrender, etc. : see 2, Wms. Saund.— 1871 — 288. ^/ 

This word ** grant " was formerly supposed to create a 
warranty (Piatt on Covenants — 1829 — 47). The contrary 
is declared by s. 71 of the Property Law Consolidation 
Act, 1888 (compare Real Property Act, 1846, Eng. s. 4). 

The word '* assure " is also a comprehensive term, and 
like " convey " is without technical signification. It is 
applicable to any kind of property, estate, or interest, 
whether granted, appointed, assigned, or otherwise dealt 
with. See as to this word Key & Elph.— 1899— 6th ed., 
vol. i., 866. 

It is probable that the words ** convey and assure " 
were selected by the framers of the Conveyancing Ordinance 
on account of this absence of technical meaning. 

The word "exchange" formerly created a warranty 
and a right of re-entry. Section 71 of the Property Law 
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Consolidation Act, 1887, negatives this implication also. 
Compare again s. 4, Real Property Act, 1845, Eng. 

In assurances of other than freehold property, the sai^e 
operative words are used as in England. 

A deed will take effect according to its obvious 
intention (if by law it may) notwithstanding that wrong 
operative words are used: see Broom's Legal Maxims 
—1884— 6th ed., 501. 

Limitations 

No words of limitation are necessary to pass the fee 
(Property Law Consolidation Act, s. 8). The words ** and 
his heirs " are given in the statutory form of conveyance 
for use if desired. The word ''assigns" is not a word 
of limitation : see Goodeve's Law of Real Property — 1897 
— 4th ed. 88, note m. 

In other assurances the ordinary English words of 
limitation are used. 

Assurances to the Crown are made to His Majesty 
'' his heirs and successors.'' 

No words of limitation are required in surrenders, 
the surrendered estate being destroyed : see Hayes's 
Introd. Conv.— 1840— 5th ed. vol. ii., 26, note 88. 

Parcels 

If there is an adequate and sufficient description of 
parcels with convenient certainty, then, on the maxim 
faha demxmstratio non nocet^ a subsequent erroneous addition 
will not vitiate it: see Broom's Legal Maxims— 1884 — 
6th ed., 584. 

But where there is a general description of the parcels, 
followed by particular description, and the draftsman 
omits to state or indicate that the general description is 
not to be abridged by the particular description, the latter 
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will generally prevail {Barton v. Dawea — 1850 — 10 C. B. 
261). 0) 

Parcels may be described by reference to any existing 
document. 

Where an exception occurs in the body of the parcels, 
the description of the land to be assured should be con- 
tinued thus : — *' And (by way of assurance and not 
of exception) all that," etc. An exception is the omission 
of something of the same nature as the thing assured — 
as land out of land ; a reservation creates a new right 
over the thing assured — ^as a right of way. 

In assuring remainders and reversions the practice is 
not to assure the remainder or reversion as such, but to 
assure the property itself, subject to the life estate, term, 
or other particular interest. 

In New Zealand land is almost invariably described 
by boundaries, on stated bearings. It is not usual to 
describe any buildings standing thereon, {k) Conse- 
quently the English mode of conveying or leasing a 
"messuage" or ''house" (which terms will sometimes 
include garden and other ground) is practically unknown 
in the Colony. 

Every document intended to be registered in the Deeds 
Registry should have thereon a plan of the land comprised 
therein (Deeds Registration Act, 1868, s. 48). 

ij) See farther as to the construction of parcels, Clayton v. 
Morrison — 1873 — 2 N. Z. C. A. 263 ; Neal v. Adanv — 1885 — N. Z. 
L. B. 4 S. C. 177 ; Equitable Building and Investment Co, v. Ross — 
1886— N. Z. L. B. 6 S. C. 229 ; Tanner v. Thomon—lQ85 -7 N. Z. 
L. B. 71 ; McCaul v. Booth— 1089— 7 N. Z. L. B. 562 ; Watt v. Attorney 
General— 1991— 10 N. Z. L. B. 65. A license to occupy nnsold Crown 
lands as a pastoral ran has been held to be not void for ancertainty, 
on the ground that one of the boundaries remained ** fco be fixed *'; 
N. Z. d Au9tTaUan Land Co. v. Boy^— 1868— Mac. 693. 

(ft) An exception is often made in the case of hotel property, as 
the description of the hotel serves as a convenient introduction to 
the special covenants in relation to the protection of the license, etc. 
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The English rule that the title of lands bounded by 
non- tidal streams extends ad medium ftlum aquae is 
recognised in the colonies (l) ; but in Mueller v. Taupiri Co, — 
1901—8 N. Z. Gaz. L. R. 138, it was held by the majority 
of the Court of Appeal (Stout, C. J., dissenting) that the 
owners of land bounded by the river Waikato (being a 
public highway) had no right to the bed of the river. 
The river, though tidal in its lower reaches, is non-tidal 
adjoining the lands in question, (m) 

Ka,$ements 

The form of conveyance given in the schedules to the 
Conveyancing Ordinance of 1840 and the Property Law 
Consolidation Act, 1888, purports to convey the land 
*' with all appurtenances thereto belonging." 

These words are insuMcient to pass easements that 
have become extinguished by reason of the dominant and 
servient tenements having become united in the same 
owner, but which continue to be enjoyed by the common 
owner as an advantage or convenience in connection with 
the formerly dominant tenement. They, however, will 
pass under a grant of rights, etc., usually held or 
enjoyed with the premises. So will advantages and 
conveniences created by an owner over one part of his 
property in favour of another part, if the same are a 
continuous character and not used only from time to time. 

(!) See Lord v. Commuaionen of Sydney — 1869 — 12 Moore's 
P. C. 0. 473 ; Borton v. Hou7e— 1876— 3 N. Z. C. A. 6 ; Cottello v. 
0'Doiwi««— 1882— N. Z. L. R. 1 C. A. 106 ; Mclndoe v. Jutland Flat 
Co.— 1896— 14 N. Z. L. B. 99 ; York v. FtnceiU— 1898— 17 N. Z. L. B. 
292, 294. 

(m) Stout, C. J., in his dissenting judgment deprecated the 
making of a distinction between non-tidal, though navigable, rivers, 
and non-navigable rivers or streams. 

As to seaward boundaries in Crown grants, see ante p. 9. 

As to the case of land being bounded by a public road, see 
ClentUon v. Mayor of West Harbour— 1695— IS N. Z. L. B. 696; 
MuelUr v. Taupin C'o.-1901— 3 N. Z. Gaz. L. B. 147, 148, per 
Williams, J. ; Garibaldi Co. v. Craven's New Chum Co.— 1884 — 10 
Vict. L. B. (L) 233. 
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But if not of a continuous character they should be 
conveyed by special mention. 

Assurances in New Zealand should, therefore, be 
expressed to extend to rights usually held or enjoyed 
with the premises, (n) 

Easements legally appurtenant pass, of course, by the 
mere conveyance of the dominant tenement. 

There is an implied grant against the grantor and 
persons claiming under him of any rights of support 
and other rights and easements over the land retained by 
him necessary to the full enjoyment of the granted land 
for the purposes for which it was sold. As a general rule, 
however, there is no implied resefration of an easement 
in favour of the grantor. But an exception is made in 
the case of a way of necessity, (o) 

At common law, an easement in gross cannot be 
assigned (Davidson's Prec. — 1886 — 6th ed., vol. i., 78). 
Therefore, a right of way, not connected with the enjoy- 
ment of land, cannot be made to pass with that land, even 
by express grant. This restriction is removed in England 
by s. 62 of the Conveyancing Act, 1881.- 

The Prescription Act (2 & 8 Will. IV., c. 71) was held 
to be in force in the Colony (New Zealand Loan and 
Mercantile Ageiwy Co,, Ltd., v. Corporation of Wellintjton — 
1890—9 N. Z. L. R. 10) ; but by s. 2 of the Light and Air 
Act, 1894, N. Z., it is enacted that except, as therein 
provided, after the passing of such Act, no tenement shall, 
by prescription, grant or otherwise, become servient to 
any other in respect of the access of either light or air. 
Existing easements are saved. 

(n) Compare the form of general words implied in England 
(Conv. Act, 1881, b. 6). 

(o) See generally on the subject of the passing of easements 
(Goddard on Easements— 1896— 5th ed., 133-145, 152; Innes on 
Easements— 1893 — 4th ed., 62—65; Prideaux's Prec— 1900— 18th 
ed., vol. i., 228, 224). 
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The section proceeds to permit a future grant of right 
of access of light or air if — 

(a) ** Such grant be made by deed duly executed ; 

(b) ** Such grant shall provide that the benefit 

thereof shall inure for a term not exceeding 
twenty-one years, and no longer/' 

By s. 8 the Act applies to all lands in the Colony, 
including Crown lands, {p) Section 4 saves the law 
relating to the pollution of air. Section 5 repeals s. 8 of 
the Prescription Act relating to light. 

"All the Estate'' Clause 

Nothing will pass under this clause that does not 
appear by the context to be intended to pass (Davidson's 
Prec— 1885— 6th ed., vol. i., 74). 

In England, by the Conveyancing Act, 1881, s. 63, it6 
insertion is made unnecessary. 

The clause is, of course, inapplicable to leases and pther 
instruments not intended to pass the assuring party's 
whole interest. 

Habendum 

The habendum is never necessary (Sweet's Concise 
Prec. — 1845 — 2nd ed., 128). This clause is not contained 

ip) The Crown is expressly named in ss. 1 <!^ 2 of the Prescrip- 
tion Aot (whioh sections relate to rights of common and other 
profits d prendre and rights of way, water, and other easements), bat 
is not named in s. 3, relating to rights of light. Previoasly to the 
passing of the Light and Air Aot, 1894, it had been held by the Court 
of Appeal of New ZeaJand, in agreement with views expressed by 
Lord St. Leonards, in his ''Vendors and Purchasers," 14th ed., 
49 L and note, and his "Real Property Statutes,*' 2nd ed., 13, that 
e. 3 of the Prescription Act did, nevertheless, bind the Crown {N, Z, 
Loan afid Mercantile Agency Co,t Ltd. v. Corporation of Wellington 
—1890—9 N. Z. L. B. 10, 24, 25). Subsequently decisions to the 
contrary effect were given in England by Chitty, J., in Perry v. Eames 
~1891— 1 Ch., 658, and by the Court of Appeal in Wheaton v. MaplU 
and Co.— 1898— 3 Ch. 48. 
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in the form of conveyance given in the Property Law 
' Consolidation Act. 

Words can, of course, be added after the limitation to 
the grantee, defining the interest he is to take. 

Habendums were nevdr used in surrenders or appoint- 
ments (Hayes's Introd. Conv. — 1840 — 6th ed., vol. ii., 26, 
note 88; Davidson's Prec.— 1886— 6th ed., vol. i., 79, 
80). (q) 

Covenants 

Any words in a deed intended to impose an obligation 
(as distinguished from making a qualification or condition) 
will create a covenant. '* Covenant,'' indeed, can be spelt 
out of a recital {Sampson v. Easterhy — 1829 — 9 B. & C. 
605), a proviso, or condition {Holder v. Taylor y 1 Roll. 
Abr. 518), or a declaration {Richards v. Jenkins — 1868 — 
1 Drew, 477). (r) 

The rule, both in England and New Zealand, formerly 
was that the heir was not bound unless he was covenanted 
for. In England, by the Administration of Estates Act, 
1869, {s) specialty debts were placed on the same footing 
as simple contract debts, in the administration of estates, {t) 
This enactment was repeated in New Zealand by s. 14 
of the Administration Act, 1879. {u) But now, in England, 
by 8. 59 of the Conveyancing Act, 1881, the heirs are 
deemed to be bound by every covenant. 

(q) As to the office of the habenduMj see Wharton^s Law 
Lexicon, and as to that of the tenendum, see Hayes's Introd. Conv.— 
1840— 5th ed., vol. ii., 4, note 4. 

(r) An action will not lie on a covenant by A. to pay money to 
himself and others (Faulkner v. Low — 1848 — 2 Ex. 595). 

(«) Hinde Palmer's Act. 

(t) The heir or devisee could, however, be sued on a specialty, 
see notes to s. 59, Conv. Act, 1881, Eng., in Wolstenholme's Conv. 
Acts— 1896— 7th ed. 

(u) This Act does not abolish the distinction between residoaiy 
realty and residuary personalty as regards the primary liability for 
payment of debts {In re Pharazyn---1897 —15 N. Z. L. B. 709, 728). 
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In New Zealand, by the Administration Act, 1879 
(which came into force on the Ist September, 1880), free- ' 
holds vest in the legal personal representative, devolving, 
in cases of intestacy, as personal estate. It is, therefore, 
unnecessary, for the purpose of binding the New Zealand 
realty, to covenant for the heirs. But by International 
law, this must be done in order to bind the realty of a 
covenantor situate in a country the laws of which 
require the heirs to be covenanted for. 

For the benejit of a covenant relating to freeholds to 
run to the heirs it was never necessary in England that 
they should be covenanted with. Nor, for the benefit 
to run to the '^ assigns," was it necessary that they 
should be mentioned, though, before the Conveyancing 
Act, 1881, it was necessary for this purpose to covenant 
with the heirs. But by s. 58 of that Act, covenants 
relating to land are deemed to be made with the " heirs 
and assigns," or *' executors, administrators, and assigns" 
of the covenantee, as the case may require. The section, 
as regards leaseholds, is merely declaratory of the common 
law. 

As, in New Zealand, the fee itself passes without the 
use of the word '* heirs," and for the further reason that 
under the Administration Act, 1879, freeholds vest in the 
legal personal representative on the granting of probate 
or administration, it is clear that the heirs of the 
covenantee need not be mentioned in order that a 
covenant may run with the land, (r) 

In England, covenants relating to freeholds are 
entered into with the grantee to uses, and by the 
operation of the Statute of Uses their benefits are dis- 
tributed in the flexible manner in which the legal estate 
passes under the same statute. In New Zealand covenants 

(v) As to apportioning the benefit of a covenant by tenants in 
oommon to piay for improvements : see Mcdoney v. Wirihana — ^1894 — 
12 N. Z. L. R. 624. 
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must be entered into with the persons to whom the land 
is ** directly and immediately *' conveyed : see Property 
Law Consolidation Act, s. 41. 

The 8 & 9 Vict., c. 106, s. 5, in England, and the 
Property Law Consolidation Act, s. 46 in New Zealand, 
enable the person to whom a lease is granted by a 
mortgagor to covenant with the mortgagee, though not 
a party to the lease — as by covenanting with the lessor 
''and all other persons entitled to the reversion:*' see 
Wolfltenhohne's Conv. Acts— 1895— 7th ed., 60. (w) 

Covenants — Joint or Several 

Covenants entered into by, or with several persons, 
will be treated as being either joint or several, according 
as the interests of the parties in the subject matter are 
joint or several. To ensure a covenant being construed 
as both joint and several, it should be expressed to be 
so entered into. 

Covenants to Indetnnify 

A covenant to pay, followed by one to indemnify 
against the payment, will generally be read as independent 
of, and not merely introductory to the indemnity : see 
Saicard v. ^iwt^i/— 1826— 10 Moore 65 ; 2 Bing, 519 ; 
Lethbridye v. Milton — 1881 — 2 B. & Ad., 772, commented 
on in Bythewood's Prec. — 1885 — 4th ed., vol. ii., 940, 
941. Under a covenant merely to indemnify, the coven- 
antee has no action until a claim is made, and might 
therefore be called upon to indemnify against long arrears 
(Dart's V. & P.— 1888— 6th ed., 625). 

Implied Covenants 

Section 68 of the Property Law Consolidation Act 
enacts that in every case where any of the covenants 



{w) In England, by the Gonv. Act, 1881, s. 10, the benefit of the 
lessees covenants runs with the reversion and may be taken 
advantage of by the person entitled to the income. Under s. 11, 
the obligation of covenants entered into by a lessor, having power 
to bind the reversion, rans with the reversion, although the lessor 
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implied by that Act would be implied by or in any 
woman, if unmarried, the same shall be implied by or in 
her husband if she shall be married. 

This provision is improper in view of the alteration of 
the law since effected by the passing of the Married 
Women's Property Acts. Its continued existence con- 
stitutes a danger. A clause should be inserted imposing the 
liability on the wife when joining in deeds with respect to 
her separate property aa vendor, mortgagor or lessee, and 
exonerating the husband unless he is willing to be also 
bound : see hereon, Davidson's Concise Free. — 1894 — 
16th ed., 107. 

By s. 69 of the Property Law Consolidation Act 
covenants implied by that Act are to have the same 
force as if set out at length in the deed, and by s. 70 
they may be negatived or modified by express declaration 
in the deed or indorsed thereon. An express covenant 
will also have the effect of restricting an implied covenant 
on the same subject: expresdo unim est exclusio alterius: 
Axpressum facit cessare taciUim, 



ENGLISH LAW OF COVENANTS 

The following is a brief statement of some English 
rules relating to covenants : — 

A. — ^BuBDBN OF Covenants 
The Personal Burden 
The executors and administrators of the covenantor 
are bound, whether mentioned or not, where the perform- 
ance is not intended to be confined to his life-time. 

may be only a tenant for life or mortgagor, and sach obligation may 
be enforced against the person from time to time entitled to the 
reversion. 

These two sections, as will be seen, extend the operation of the 
32 Hen. YIII., c. 34, which required the lessee's covenants to be 
entered into with the owner of the legal reversion. 
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As to the Burden pewting tn Amgn^ 
1. At Law. 

The burden of a covenant relating to demised land or 
hereditaments and entered into by the landlord runs at 
law with the reversion, and the burden of the tenant's 
covenants runs with the term (88 Hen. 8, c. 84) ; but 
if the covenant in either case relates to something not yet 
in esse, this will not be so unless the covenantor covenants 
for his assigns. This must not be confounded with the 
case of a covenantor covenanting for himself that his 
assigns shall do the act. (x) 

It seems now to be generally accepted that, save as 
between landlord and tenant, the burden of a covenant 
cannot run at law {Aitsterberry v. Corporation of Oldham — 
188&— L. R. 29 Ch. D. 750). 

2. In Equity. 

In equity the burden of a covenant relating to a free- 
hold estate will pass to any person claiming under the 
covenantor either as a volunteer or as a purchaser for 
valuable consideration (including an underlessee) with 
actual or constructive notice of the covenant, provided the 
covenant is of a negative or restrictive nature (as, not to 
build) as distinguished from one to repair, or any other 
covenant involving the spending of money : see Catt v. 
Tourle—lSQd—h. R. 4 Ch. 654). But equity will not 
interfere otherwise than by injunction. 

It is against public policy that the fee simple should 
be clogged, in the hands of an assign, with covenants of a 
positive and affirmative character. 

(x) Asngns are not deemed covenanted for merely becaase the 
interpretation clause in a deed says that the expression " the lessee ** 
(for example) indades his executors, administrators, and assigns. 
The lessee must covenant for his assigns in the initial part of the 
covenant. The " assigns," of course, do not covenant. 
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B. — Benefit of Covenants 
The Personal Benefit 
The legal personal representatives of the covenantee, 
whether referred to or not, are entitled to all benefits not 
intended to be confined to him personally. 

As to the Benefit Passing to Assigns 

1. At Law. 

The benefit of a covenant relating to land or heredita- 
ments, if entered into with a person already seised or 
possessed of the land or hereditaments in question, or 
becoming so seised or possessed by the deed containing the 
covenant or by a contemporaneous deed, will run at law with 
such land or hereditaments. But a covenant entered into 
with a person having only a power of appointment will not 
so run. In the case of a covenant by a tenant with his 
landlord, the benefit will run with the reversion, while 
benefit of the landlord's covenants will run with the term 
(88 Hen. 8 c. 84). The benefit of a covenant entered into 
by the grantee of a license or other incorporeal heredita- 
ment runs with the grantor's interest. 

2. In Equity, 

In equity the benefit of restrictive covenants entered 
into by the grantee of a freehold interest will run with the 
remaining lands of the grantor (to the extent that an 
injunction will be granted), if it can clearly be gathered 
what lands of the grantor are intended to be benefited : 
see hereon Rogers v. Hosegood — 1899 — 81 L. T. 615. 

C. — Burden and Benefit Genebally 

In no case will a covenant run either way if it relates 
to land other than that being dealt with. Thus, the benefit 
of a covenant by a landlord to give his tenant a right of 
pre-emption over land not demised will not run to the 
tenant's assign, (y) 

(y) As to the circumstances under which a covenant will be held 
to relate to land, see Autterberry v. Corporation of Oldham — 1885 — 
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And neither the burden (where it can run) nor the 
benefit will pass to an undertenant, as here a new estate 
is carved out of the original term. But, as before seen, an 
undertenant can be enjoined in equity not to break a 
restrictive covenant. 

D. — Pbopebtt with which Covenants will itot bun. 

A covenant will not run either way if relating to 
personal property (8rd resol. in Spencer's case, 6 Coke*s 
Rep. at 16b. and 17a. ; Gorton v. Gregory — 1862 — 
8 B. & S. 90) or to choses in action, or, it seems, to a 
rent or rent-charge (when assured after it has been 
reserved or created). But the editors of Frideaux*s 
Precedents consider that, on principle, a covenant should 
run with a rent-charge — 1900 — vol. i., 218. (z) 



Potters 

Powers are implied by statute in two ways, first, by 
directing certain clauses to be read as part of the deed, and 
secondly, by clothing a party directly with authority, (a) 

Section 68 of the Property Law Consolidation Act vests 
the powers implied by that Act in jbhe husband instead 
of the wife, when the latter is the lessor, mortgagee, or 
tenant for life. This provision is now improper, {h) 

L. R. 29 Ch. D. 760 ; CaU v. rotirte— 1869— L. R. 4 Ch. D. 654 (re a 
oovenant as to supplyiDg beer) ; and the remarks on the latter case by 
the editors of Prideaux's Prec— 1900— vol, i., 219. CaU v. TourU 
was followed in N. Z. in Ccfrhy v. Staples and Co.— 1899— 17 N. Z. 
L. R. 784. 

(z) On the subject of covenants generally, see Smithes Real & 
Personal Property, Prideaux's Prec., vol. i.; Davidson's Prec, vol. i. ; 
and the notes to Spencer^t case in Smith's Leading Gases. 

(a) The implied power of sale given to mortgagees by the 
P. L. C. A., s. 51, is of the former kind, while the like power given 
by the Land Transfer Act, 1885, ss. 98-101, is of the latter. 

(h) See antiy pp. 27 & 28, as to implied covenants. 
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Implied powers may, like implied covenants, be nega- 
tived or modified. 

Trusts devolve upon the trustees for the time being; 
powers, however, do not unless it is so provided. It is 
enacted, however, in England, that powers shall devolve 
on the survivors of the executors or trustees (Trustee Act 
1898, s. 22). 

Provisoes 

A proviso is in the words of, and is binding upon 
both parties, differing in this respect from a covenant. 

Conditions 

A condition is, strictly, some quality annexed to an 
estate or interest in real or personal estate, whereby it 
may be created, enlarged, or defeated upon an uncertain 
event. A familiar instance is the common condition of 
re-entry inserted in leases. A condition is conveniently 
expressed in the form of a proviso. 

Declarations 

Declarations are used to define trusts, to give powers, 
and for other purposes. Where the matter to be 
stated is in qualification or derogation of some other 
part of the instrument, a proviso is more properly 
employed, (c) 

(c) ProyiBoeB, conditions, and deolarationB may be so drawn as 
to amount to covenants : see ante^ p. 25. 
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EXECUTION, VERIFICATION. STAMPING, 
AND REGISTRATION 

I.— EXECUTION 

Sealing and fonnal (a) delivery are not, but signing is, Mode of 
required in the case of a New Zealand deed and attestation **««<* 
by one witness with the addition of his place of abode and 
calling or description is made essential (Property Law 
Consolidation Act, ss. 80, 81 ; Amendment Act, 1885, 
s. 7 ; Hetherington v. Samson — 1878 — 4 N. Z. Jur. N. S. 
S. C. 84). The deed can, nevertheless, be delivered as 
an escrow {Hurrey v. Bank of New South Wales — 1882 — 
N. Z. L. R. 1 C. A. 116 ; Ani Waata v. ance—lSSS— 
N. Z. L. R. 2 C. A. 96 ; In re Ooode—18d3—lS N. Z. 
L. R. 47). Under the Conveyancing Ordinance of 
1840, these provisions applied only to a deed ''affecting 
property": see CO., s. 1 ; McGr&jor v, Fdtrards — 1864 
—Mao. 268 ; Rhodes v. Robinson— 1868— 1 N. Z. C. A. 
188; Whitehead v. C^tY'w— 1864— Mac. 276; but since 
the passing of the Property Law Consolidation Act they 
apply to all deeds. 

The enactments as to attestation have been altered J^^ufrimenS 
from time to time, ranging between requiring two witnesses Jfjf* ***®8*^* 
with the addition of their place of abode and calling or 
business and one witness without the necessity of his 
address or description being added. 

(a) The word ** formal " was not inserted before ** delivery " in 
C. O., 8. 3. 
c 
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The result of the legislation on this subject is : — 



Sufflcienoy of 
description 



Exeoation by 
Attorney 



Ezecation by 
GorporatlonB 



Execution by 
Gompaniefl 



Up to 22nd Aug., 1874 ... 
From 22nd Aug., 1874, to 
1st Jan., 1884 



From 1st Jan., 1884, to 

22nd Sept., 1885 
Sinoe 22nd Sept., 1886 .. 



One witness required 

One witness with place of 
abode and calling w business 
added. 



One witness. 

One witness with abode and 
calling or description, (b) 

In Johnston v. 5fiw<w— 1882— N. Z. L. R. 1 S. C. 306, 
*' civil service " was held a sufficient designation of '' calling 
or business.*' It will be seen that the wider expression 
** calling or description " is now used. 

A deed executed under power of attorney should be 
executed in the name of the principal {Ion v. Brown 
1874—2 C. A. 878). 

The New Zealand requirement that the address and 
description of the attesting witness should be stated does 
not apply to the case of execution by a corporation 
{Commercial Property and Finance Co. v. Oraydon — 1886 — 
N.Z. L. R. 4 S. C. 44). 

A company, whether incorporated within or beyond the 
Colony, may execute any instrument under its common 
seal or its official seal for use in the Colony or by attorney 
appointed under its common or official seal. The common 
or official seal affixed (c) to any instrument is sufficient 

(h) See C. 0., b. 1 ; G. 0. Amt. Act, 1860, as. 3, 5 ; 0. 0. Amt. 
Act. 1874, B. 2 ; P. L. G. A., ss. 31, 33 ; P. L. 0. Act Amt. Act, 
1885, B. 7. 

By an odd slip, in the course of these legislative changes, 
the reqairement that the deed should be signed by the party got 
temporarily repealeck: see C. 0. Amt. Act, 1874, s. 2 ; Ion v. Brown 
- 1874—2 C. A. 378. 

(e) This means purporting to be affixed : Official Documents 
Evidence Act, 1860, s. 5 (being a reproduction of s. 1 of Lord 
Brougham's Act). See also Doe v. Edwards— \%^^—% A. and £. 554. 
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proof that it was a fixed under proper authority and that 
the instrument is binding on the oompany, unless in ca^e 
of fraud (Companies* Acts Amendment Act, 1898, s. 6, 
which extends also to past instruments : compare Land 
Transfer Act, 1885, s. 166). 

Companies established in the United Kingdom are, Official seals 
under the Companies' Seals Act, 1864, Eng., allowed to 
use official seals in places beyond the United Kingdom : 
the seal is to be, as nearly as may be, a fac simile of the 
common seal, luiving the name of the colony inscribed upon it 
(s. 2). The person affixing the seal must, by writing 
under his hand on the document sealed, certify the date 
when and place where the seal was affixed, (d) 

The Official Assignee in bankruptcy executes documents ^gj^ 
by signing his private name over his official name of '* The 

Official Assignee in Bankruptcy of the Property of " 

and affixing his seal of office (Bankruptcy Act, 1892, s. 28, 
snb-ss. 1, 4, 5). 

Execution by Natives 
By s. 68 of the Native Land Court Act, 1894, sub-s. 2 £?»• Native 

•^ ' translation 

it is necessary that before the deed evidencing or a^ special 
effecting an *^ alienation ** (interpreted to mean any sale, 
lease, contract or other disposition, absolute or limited, 
mortgage, charge, lien or encumbrance : s. 2) of **land** (e) 

(d) As to ezecation by an attorney for a company incorporated 
in Great Britain, see chapt. zvi. For the English requirements 
as to execution by companies abroad, see Companies Act, 1862, 
Eng. B. 55. 

{e) " Land ** is defined in s. 2 as meaning any land in the Colony 
(other than "native land'') owned or held by "Natives," or by 
"Natives" and "Europeans" (i.e. persons other than Natives) jointly 
under any class of title, and as including any estate, right, or interest 
therein. 

"Native land" is defined as land in the Colony owned by 
Natives under their customs or usages the title whereto has not been 
" ascertained " (defined in s. 3) by the Native Iiand Court, or other 
duly constituted authority. 
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be signed by each " Native " (defined as meaning an 
aboriginal native of New Zealand and as induding half- 
castes (y) and their descendants : s. 2) alienating, it have 
indorsed thereon a plan of the land affected thereby, and a 
statement in the Maori language, certified by a licensed 
interpreter, as correctly setting forth the e^ect of sach 
** deed " (interpreted as inchuiing a memorandum or docu- 
ment purporting or intended to effect an alienation, whether 
registration is necessary to give complete effect to such 
alienation or not, s. 2), and that the effect of such deed 
was explained by a licensed interpreter to each Native 
before signing the same. 

Sub-s. 2, par. {e), requires the signature of each 
Native to such deed to be attested by the Commissioner 
of Crown Lands, or the Native Lands Administration 
Officer, or a justice of the peace, postmaster, or a 
solicitor of the Supreme Court not concerned in the 
transaction, and the licensed interpreter who interpreted 
the effect of such deed to the Native alienating. 

Where Native By 8. 64 any " judge " may ** confirm any alienation '* 

BngiiBh although the requirements of sub-s. 2 (rf) or 2 (e) have 

not been complied with, if satisfied that such non- 
compliance has not prejudiced any Native alienating, and 
if a justice of the peace, or solicitor of the Supreme 
Court not concerned in the transaction, attesting the 
signature of any Native to such deed, shall certify that 
such native has a knowledge of the English language 
sufficient to enable him to understand, and that he does 
understand, the effect of the transaction. 



ConflrmatioQ 
order 



By s. 55 no deed affecting an alienation shall be 
registered {cf) until a "confirmation order" shall have 



(/) *' Half-caste " is defined as includiDg the descendant of a 
half-caste : s. 2. 

(g) This means registered either in the Native Land Court or 
under the Land Transfer Act, 1885, or the Deeds Registration Act, 
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been indorsed thereon. The section provides, however, 
that a certificate by a judge attesting the execation of a 
deed by a Native, that he has satisfied himself that the 
alienation thereby effected is in accordance with law, shall 
have the same effect as a confirmation order. 

The wideness of the definition of '* Native " will be 
noticed. 

Generally as to Execution of Deeds 

Unless an instrument between parties intended to take ^^\ *■ * 
effect as a deed commences *' This Deed," or with words 
to that effect, or is sealed and expressed to be delivered, it 
may be difficult to say that it is a deed. 

In this connection it has been held that a receipt 
endorsed on a bill of sale, and executed with the formalities 
required in the case of a deed, is not necessarily a deed 
{Hurrey v. Bank of New South ProZe'*— 1882— N. Z. L. R. 
1 C. A. 116). 

Where several parties join in a deed for different pS5S?at^^ 
purposes, and execute it at different times, the whole deed ^ffo'on* times 
is considered as one entire transaction, operating as to the 
several parties from the time of execution by each, but not 
perfect until execution by all parties whose execution is 
necessary (Doe v. Bing^iatfi^l82l—4^ B. & Aid. 672). 

But where some of several joint tenants executed a 
conveyance, it was held to operate as a several conveyance 
by each executing party of his interest (Tucker v. Coleman 
— 1886— N. Z. L. R. 4 S. C. 128). 

Alterations made in the engrossment, pending execution, duriSg^^"^ 
and not affecting the rights of parties who have already execution 
executed, will not invalidate the deed (Doe v. Binf/ham, 
supra). 

1868, according to the nature or condition of the title to the land 
affected, or intended to be affected, a. 2. 
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Attestation 
under Land 
Transfer Act 



Natives 



Married 
women 



Corporations 



Certificate of 
correctness 



Kxecutimi uiid^ the Land Transfer Act 

Instruments are to be signed by the registered pro- 
prietor, and attested by at least one witness, '^ whose 
occupation or other description, and address or place of 
residence must be specified with reasonable certainty*' 
(Land Transfer Act, 1886, s. 160.) 

Provision is made for the examination of the parties 
or attestmg witnesses, on oath and otherwise, and 
for the giving by the registrars and other officials 
of certificates of the results of such examinations (Land 
Transfer Act, 1885, ss. 162 - 168), but these provisions 
are generally not enforced. In practice stn instrument 
is, in the absence of circumstances exciting suspicion, 
accepted and registered if the signature of the registered 
proprietor purports to be attested by a solicitor, land 
broker, justice of the peace, minister of religion, 
government official, solicitor's clerk, or other person of 
repute whose signature is known in the office. 

Instruments under the Land Transfer Act are executed 
by aboriginal natives according to the law regulating 
the dealing by such persons with land (s. 164 and see 
antey pp. 36-87). 

A married woman is deemed a feme sole for the purpose 
of any dealing by her under the Act (s. 166). 

A corporation executes under its common seal or 
official seal, or by attorney appointed thereunder, and 
such seal is made sufficient proof to the District Land 
Registrar that it was affixed under proper authority, and 
that the instrument binds the corporation (s. 166, Gomp. 
ante, pp. 34, 86). 

Applications and instruments must have endorsed 
thereon a certificate of correctness for the purposes of the 
Act signed by the applicant, or party claiming under the 
instruments, or by a licensed land-broker or solicitor em- 
ployed by him. A corporation may authorise any person 
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to certify on its behalf. A person is liable to a penalty ot 
iS60 and to damages for falsely or negligently certifying 
(8. 168). 

As to execution of instruments beyond the Colony, J^j^**®** 
when a registration abstract has been issued, see Land 
Transfer Act, 1886, s. 181. 

Acknowledgment 
By s. 4 of the Property Law Consolidation Act, 1888, Aoknowiedg- 

" ^ y ment now 

Amendment Act, 1886, acknowledgment is not necessary unneoeBaary 
in the case of instruments executed by married women on 
or subsequent to the 1st January, 1886. 

The earlier law as to acknowledgments was as follows : Earlier i»w 
Section 61 of the Conveyancing Ordinance required every 
deed made by a married woman by virtue of that 
Ordinance to be acknowledged by her in the same 
manner as a deed by which she might dispose of land 
was required by law to be acknowledged. By s. 18 of 
the Conveyancing Ordinance Amendment Act, 1860, past 
acknowledgments were validated. By ss. 14, 16 (now 
replaced by Property Law Consolidation Act, ss. 88, 84), 
the judges of the Supreme Court of New Zealand were 
empowered to appoint commissioners to take acknowledg- 
ments under the Fines and Recoveries Act. By s. 8 
of the Conveyancing Ordinance Amendment Act, 1874 
(now appearing as Property Law Consolidation Act, s. 86), 
every deed, acknowledged by a married woman before 
a judge or commissioner, and having endorsed or written 
thereon a certificate by him of such acknowledgment and 
of her examination and consent and of her being of 
full age and understanding, was made effectual without 
further certificate or affidavit. A provision of the same 
section (now appearing as Property Law Consolidation 
Act, s. 86) made every resident magistrate ex officio a 
perpetual commissioner (see, however, Magistrates* Court 
Act, 1898, ss. 18, 17). The said s. 86 adds that the 
expression "judge" or ** commissioner" mentioned therein 
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shall apply to a judge of any Court of judicature and any 
oommissioner for taking acknowledgments in the United 
Kingdom or in any British colony appointed by any judge 
of the Supreme Court of the Colony. 

Power was given to the judges of the Supreme Court by 
the Commissioners of the Suprepae Court, Act 1875, N.Z., 
to appoint commissioners in places beyond the Colony for 
taking acknowledgments. See further as to acknowledg- 
ments, In re Tumbull — 1879 — O. B. & F. (S. C.) 87 ; 
Mason v. McKerras— 188^— ^. Z. L. R. 2 (S. C.) 831. 



DocuoaentB 
executed with- 
in British 
dominions 



Beyond British 
dominions 



n.--VERIFICATION 

Instruments of any kind executed out of the Colony, 
but in the British dominions, are received in evidence, if 
the execution is verified by the witness thereto, or by one 
of the witnesses, in accordance with the Statutory Declara- 
tions Act, 1885, or with any local enactment respecting 
the verification of instruments to be used abroad, which 
local law is sufficiently proved by being mentioned in the 
declaration or affidavit referring to the execution, or in 
the notarial or mayoral certificate, {h) 

Where the instrument is executed out of the British 
dominions, the witness verifies the execution by an 
affidavit or solemn declaration, as may be lawful in such 
cases, made according to the foreign law, and certified 
by the British consul or vice-consul (Property Law Con- 
solidation Act, s. 95). (t) 



(h) It may be here stated that affidavits to be filed in the High 
Goart of Justice in England, and made in the Colony, mast be sworn 
before some judge, justice, notary public, magistrate, commissioner 
for oaths, or other person *' lawfully authorised to administer oaths " 
in the Colony. It is sufficient if a solicitor, before whom the affidavit 
is sworn, describes himself as " a solicitor of the Supreme Ck)urt of 
New Zealand, and, as such, lawfully authorised to administer oaths 
in such Colony.*' Judicial notice is taken of the signature or seal of 
the person before whom the affidavit is sworn : see Order 38, role 6 ; 
Annual Practice— 1901— vol. i.. 1060. 

(i) See In re the Kauri Tiniber Co.— 1894^12 N. Z. L. B., 641. 
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Verification under the Land Transfer Act 

Instruments executed beyond the colony are verified, 
as in the case of deeds (Land Transfer Act, 1885, s. 169, 
Comp. ante, p. 40), but if executed beyond the British 
dominions, where no law for taking an affidavit or 
declaration is in force, the instrument is to be attested 
by the British consul or vice-consul, whose certificate of 
the absence of any such law is made evidence of that fact 
(Land Transfer Amendment Act, 1888, s. 12. : see /n re 
KauH Timber Co.— 1894— 12 N. Z. L. R., 641). 

in.— STAMPING. 

General Provisions as to Stamping Instruments 

Deeds, not otherwise liable to, and not exempted from BeedBtamp 
stamp duty, bear a *< deed stamp '* of ten shillings ; see 
Stamp Act, 1882, 8rd schedule, << Deed." 

Instruments can be stamped within one calendar ^^^j^' 
month after the first execution thereof, without fine. 

If presented to be stamped more than one month, Penalties 
and less than three months after execution, a fine of 25 
per cent, on the duty is payable. 

If presented after the three months the fine is 100 
per cent., such fine not to be less than £5. 

An instrument first executed out of the Colony may ^/^'^SSf °"* 
be stamped, without fine, within three months of its 
being first received therein. 

The above is the effect of s. 4 of the Stamp Act, 1882, 
Amendment Act, 1886. 

Where the last day for stamping an instrument falls gjjj^y^ *t^ 
upon a Sunday or Christmas Day, New Year's Day, Good 
Friday, or any day proclaimed by the Governor as set 
apart for a public fast or thanksgiving or as a public 
holiday, the instrument can be stamped without fine on 
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the next day : see Interpretation Act, 1888, s. 4, definition 
of " holiday," and s. 24, sub-s. 1 ; WaU v. Commissioner of 
Stamps— 1899— IS N. Z. L. R. 74. (j) 

(JancelliUion of Adhesive Stamps. 

By s. 61, sub-s. 1 of the Stamp Act, 1882, the person 
required by law to cancel an adhesive stamp must do so at 
the time of execution by him, ** by writing, or impressing, 
or marking in ink on or across the stamp his name or 
initials, or the name or initials of his firm, together with 
the true date of his so writing," so that the stamp may be 
effectually cancelled ; but it may be otherwise proved that 
the stamp was affixed at the proper time. By sub-s. 2, if 
there are several parties, the cancellation is effectual if 
made by the party first executing. By sub-s. 8, in the 
case of a corporate or quasi-corporate body, the cancella- 
tion may be made by impressing or marking in ink the full 
name or initials of such body, or the initials of the person 
executing on its behalf. Section 62 penalises persons 
required by law to cancel stamps, for omission so to do. 

rV.— REGISTRATION. 

By the Deeds Registration Act, 1868, (/e) it is provided 
as follows : — 

iiwti^ente Every " instrument " (defined in s. 3) aft'ecting '*land'* 

registered (defined in s. 8) may be registered in ** The Deeds Register 
Office " of the registration district. 

Section 48 requires instruments to " contain, or have 
endorsed, or delineated thereon, or annexed thereto," a 
plan of the land affected, showing the extent, boundaries, 
relative position, and sectional number thereof. 

(j) The stamp duties payable on the several kinds of instruments 
are noted at the end of the dissertations thereon. 

(ft) The earlier (and repealed) Acts relating to the registration of 
deeds are: Ord., 1841, sess. ii., No. 9; Ord., 1858, sess. xii.. No. 2; 
1863, No. 26; 1865. No. 31; 1867. No. 21. 
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Section 46 requires the endorsement of the registration o/^^StMS^* 
number, or numbers, of the instrument, or instruments, tered number 
last registered, which affected all or any part of the same 
lands. This provision is modified to meet oases where the 
prior instruments are lost or inaccessible. 

Section 48 provides for registration of title to lands Sj^,|^^|t 
affected by an already registered instrument, but not ^^^onJiy®^ 
delineated thereon or on any plan annexed thereto, by re^ateredDeed 
means of registering a plan of such lands, together with a 
statutory declaration referring, by registrar's number and 
date, to the registered instrument, and stating that the 
lands delineated in the accompanying plan are affected by 
the registered instrument. 

Section 60 reads : ** Every deed, or contract, which is J^nSfV 
hereby authorised to be registered as aforesaid, shall, so 
far as regards any land to be affected thereby be void, as 
against any person claiming for valuable consideration 
under any mbsequent deed or contract, duly registered, 
unless the prior deed or contract shall have been registered 
before the registration of the subsequent deed or contract." 
But the registration first of the earlier in date of two con- 
flicting deeds confers no priority (Holla/rd v. OUivier — 
1881— N. Z. L. B., 1 S. C, 197). {I) 

Section 64 sets aside the priority, where the person Bxoeption in 
claiming it shall have had << an actual personal knowledge 
affecting him with fraud (m), or have been served, either 
personally, or through his solicitor in the transaction, 
with an express notice in writing of a prior deed or 
contract." (n) 

(Q In this case Biohmond, J., referred to the English and Irish 
Kegistration Acts, and examined the Home authorities. He also 
decided that the Court had no power to direct the register to be 
corrected. 

(m) For an instance of such knowledge : see Percy v. McKay — 
1876—2 N.Z. Jur. N. S. 8. C. 9 ; FareUy v. Evoiwaw— 1886— N.Z. 
L. B. 5 S. G. 155. 

(n) The repealed Ordinance of 1841 s. 21, provided that priority 
should not be affected by " notice either actual or constrnctiye," and 
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poTOMoiatai- Section 65 gives the same protection to a person 

^fuabSi°omi- claiming, without valuable consideration, under a person 
sideration who shall have claimed for valuable consideration, as to 

such latter person. 

By s. 66 " a voluntary conveyance beimj duly r&jutered 
shall not be defeated by any subsequent conveyance for 
valuable consideration, whether such latter conveyance 
shall be registered or not." By the statute 27 Eliz., c. 4, 
a voluntary conveyance was void as against a subsequent 
conveyance for value, even with notice of the voluntary 
deed, (o) 

Titie derived By s. 67 every deed or contract, although registered, 

registered deed whereby title shall be derived through an unregistered 
deed, shall be void, as against any person claiming for 
valuable consideraUon under any subsequent deed or contract, 
duly registered, whereby title shall be derived, through a 
deed or contract duly registered. 

Sections 66 to 70 provide for the delivery of certified 
copies of, and extracts from, instruments, indexes, title 
books, recorded copies of instruments, and memorials. 

Section 71 entitles any person interested under an 
instrument to require the person in possession of it to 
register it. In default, a judge may make'an order in the 
matter. 

A schedule of fees is appended to the Act. 

By the Deeds and Instruments Registration Act, 1886, 
instruments may be registered through the medium of 
district agents. Instruments so registered rank, as among 
themselves in the order in which they are handed to the 
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this section was in Briggs v. CameU—lSOQ — Mao. 501, literally 
construed. 

In White v. Neaylon— 1986— 11 App. Cas. 171, decided under the 
South Australian Registry Act, 5 Vict. No. 8, a subsequent regUiered 
proprietor was postponed to a prior unwritten equity of which he had 
had notice : see the section at p. 176 of the report. 

(o) In England, by the Voluntary Conveyances Act, 1893, this 
rule is abrogated. 
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district agent ; but, as to other instruments, in the order of 
actual reception by the registrar (ss. 2, 8). Section 6 fixes 
thje fees, and regulations are gazetted (1886, p. 1604) 
setting out the procedure under this Act. 

The proTisions as to the registration of Crown grants, ^'^[Sj^*" 
contracts, deeds, leases, wills, etc., are noticed under the 
several headings of the instruments in question. 

In addition, memorials may be registered of judg- JudgmentB, 
ments, pending suits, entries of satisfaction of judgments, roptcies and 
bankruptcies, and private acts (ss. 24-81), otherwise 
such judgments, etc., are void as against persons claiming 
for valuable consideration under any subsequent deed or 
contract duly registered. 

As to the registration and enforcement of charging ciuurging 
orders: see Supreme Court Act, 1882, rules 808 to 829; 
and as to removal of judgments of the Magistrate's Court 
into the Supreme Court, see Magistrates' Courts Act, 
1898, ss. 150, 151. 

By s. 62 of the Eating Act, 1894, where judgment for Judgment for 
rates is recorded against land, whether by means of a 
charging order or otherwise, no further instrument may be 
registered until the judgment is satisfied. 

Liens can also be registered under the Contractors' and Contractors' 
Workmen's Liens Act, 1892, but not later than thirty days 
from the completion of the work (ss. 27-80, and see 
the Act generally). Until registration the land is not 
affected, (p) 

A certified copy of a registered instrument may be Copies 
registered in any other district (ss. 19, 20). 

A judge can order a copy to be registered where the 
original instrument cannot be produced for registration 
(s. 82). 

Instruments in the Maori language must be accom- Maori 
panied by a translation (s. 83). rumen 

(p) Ar to claimB under the Workers' Compensation for Accidents 
Act, 1900, in the chapter on ** Mortgages/' 
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AGREEMENTS 

The law as to simple agreements in the Colony is 
substantially the same as at Home. 

Attestation Attestation is unnecessary, and the mere fact that an 

agreement is executed with the requirements of a deed, 
will not make it a deed : see Hurrey v. Bank of New SoiUh 
PTaZ^/i— 1882— N. Z. L. R., 1 C. A. 116. 

▲^m^ts In the case of municipal corporations, and most other 

bodies local bodies in New Zealand, the mode of execution of 

contracts is prescribed in mandatory terms, such as, the 

contract " shall ** be under seal, (a) 

If these mandatory provisions are not complied with, 
the corporation will not be bound, nor will the other 
party, though he may have duly executed the instrument. 
For as a corporation can express its wiU only under its 
common seal, or in some other mode permitted by the 
legislature, the essential element of mutuality would be 
missing. (6) 

(a) A list of various local bodies and corporations constituted in 
N. Z., with references to their contracting powers, will be found 
among the tables. 

(h) See hereon, Hunt v. WimhUdon Local Board — 1878 — 
4 C. P. D. 48 ; Young v. Corporation of Royal LeanUngton Spa — 
1883—8 App. Cas. 617 ; Official Assignee of Pepperell v. Wellington 
City Corporation— 1085— ^. Z. L. R. 3 C. A. 169; MacaHhy v. 
Corporation of Wellington— lS8d—Q N. Z. L. R. 168; Bank of 
Australasia v. Manawatu Road £oar{2— 1891— 10 N. Z. L. R. 210 ; 
Slowey v. Lodder, decided in N. Z. in 1900. 
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For the provisionB as to fair wages and working hours ^^ Jhoora 
on contracts with the Government, education boards, JJ*^^^"® 
harbour boards, municipal councils and local authorities : 
see Public Contracts Act, 1900 ; Municipal Corporations 
Act, 1900, s. 187, and 6th schedule. 

Contracts as to the sale of goods are now regulated SSe no^of ^ 
by the provisions of the Sale of Goods Act, 1896, modelled *f***^ 
on the lines of the English Act of 1898. 

In relation to building and other such contracts, it ^^*JJJ^ 
must be borne in mind that under the Contractors' and 
Workmen's Lien Act, 1892, twenty-five per cent, of the 
contract price has to be retained by the employer for 
thirty-one days from the completion of the work to answer 
any claims for wages. 

Contracts for annual supplies are very common in ^"J,^^! 
the Colony. As, however, the local body, company or rappiioB 
other contracted does not engage to order any goods, it is 
open to question that the contractor may revoke his 
offer for want of consideration : see per Keating J. in 
Great Northern Railway Co. v. Witham — 1873 — L. R. 9 
C. P. 19 ; see also per Brett, J., at p. 20. It is, how- 
ever, submitted that a contract hy deed, in which the 
contractor makes a standing and irrevocable offer to supply 
such goods as the contractee shall order during the year, 
would be binding. 

Under building and other contracts a certificate by ^^JJJ® ^' 
the architect, engineer or other supervising officer can 
validly be given verbally unless a written certificate is 
stipulated for. 

Agreements with companies, the consideration for which of pafd-up ***** 
consists of the issue of shares, deemed to be, but not actually "i^ftrea 
paid-up, must be registered in the office of the Registrar 
of Joint Stock Companies before the shares are allotted : see 
Companies Act, 1882, s. 84 (s. 25, Eng.), and cases under the 
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English and New Zealand sections. By ss. 6-8 of the 
Companies Act Amendment Act, 1900, N. Z. (based on 
sub-ss. 1, 2, 8 of 8. 1 of the Companies Act, 1898, Eng.), 
provision is made for the granting of relief, where the 
agreement has, by inadvertence or otherwise, been omitted 
to be filed. 

The interests of a purchaser or other party under a 
contract relating to land subject to the provisions of the 
Land Transfer Act can be protected by lodging a caveat. 
A purchaser should generally adopt this precaution where 
the purchase money is to be paid by instalments extending 
over a term of years. 

StampifUf 

The stamp duty on an ordinary agreement is one 
shilling, or if the agreement has been arrived at by divers 
letters, then two shillings and sixpence on any one of the 
letters. Adhesive stamps may be used, to be cancelled by 
either party (Stamp Act, 1882, s. 64). 

An agreement by de^d bears a deed stamp of ten 
shillings. 

Where the subject matter of an agreement is under the 
value of Je20, the instrument is exempt from duty. As to 
ascertaining the value of the subject matter, see Roscoe's 
NtM P?i*?«— 1891— 16th ed., 282 ; Alpe's Law of Stamp 
Duties— 1900— 7th ed., 64, 65. 

Contracts with the Crown, and contracts or instru- 
ments made or executed by ministers of the Crown under 
statutory authority, and all instruments relating to the 
services of apprentices, clerks, and servants are also exempt 
from stamp duty (Stamp Act, 1882, end of 8rd schedule).(c) 

(c) See, further, as to agreements for sale of land and the 
stamping of such agreements under ** Oonditions of, and Contracts 
for Sale." 
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CONDITIONS OF, AND CONTRACTS FOR SALE (a) 

Conditions fixing the time of commencement of title Commenc^ 

^ ment of title 

have hitherto been unusual in New Zealand. The rule 
obtaining in England at the foundation of the Colony was 
that, in the absence of stipulation, a purchaser could 
require the deduction of title for sixty years, (b) 

If the land was held under a grant from the Crown, he Orown grants 
could require the production of the original grant, or at 
least of an official or verified copy of it, and the usual 
deduction of title for sixty years preceding the date 
of purchase : see Davidson's Prec. — 1874 — 4th ed., 
vol. i., 681. 

In New Zealand the vendor does not, as a rule, furnish Abstract of 

' . ' title 

an abstract of title, but as there is no Colonial legislation 
abrogating the English law compelling the delivery of an 
abstract (r), it may be prudent to insert a condition 
exonerating the vendor from this duty. In some parts of 
the Colony conditions will be found providing for the 
delivery to the purchaser of an epitome of the title. 
Where neither an abstract nor an epitome is to be 

(a) For the information of students^ it is stated that this chapter 
relates almost exclusively to the "praclical side of conveyancing. 

(&) Reduced to 40 years by s. 1 of the Vendor and Purchaser Act, 
1874. Bng. 

On a purchase of land belonging to the N. Z. Company, the root 
of title was the land order (McManaway v. Cleland — 1870—1 N. Z. 
C. k. 343). The 12th section of the N. Z. Company's Land Claimants 
Ordinance, 1851, declaring that Crown grants issued under the 
ordinance should be ¥alid oonyeyanoes as against Her Majesty and 
all other persons was ultra vires, (s. c.) 

(c) There is a statutory recognition of abstracts of title in s. 19 
of the Land Transfer Act, 1885. As to the deduction of title in 
N. Z. ; see Bodley v. Macdcmald, decided in N. Z. in 1901. 
o 
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delivered, the conditions will, of course, require requisitions 
on title to be sent in within a fixed time from the day 
of sale, , 

BiddingB By the s. 4 of the Sale of Land by Auction Act, 1867, 

Eng., it Is enacted that whenever a sale by auction of land, 
would be invalid at law by the employment of a puffer the 
same shall be deemed invalid in equity also. This is 
doubtless law in New Zealand by virtue of the rule as to 
the prevalence of equity : see Law Amendment Act, 
1882, N. Z., s. 11. 

Reaenred price The above English Act proceeds to require the 
particulars or conditions to state whether the sale is 
without a reserve or subject to a reserved price, and 
whether a right to bid is reserved (ss. 5, 6). See also 
QiUialt V. 6^ZuiZ(— 1869— L. R. 9. Eq. 60; Parfdt v. 
J«pso?i— 1877— 46 L. J. 0. P., 629 ; SneU*s Equity— 1898 
—12th ed., 661. 

As to sales by auction of goods^ see s. 69 of the Sale of 
Goods Act, 1896, N. Z. (s. 68 of the English Act of 1893), 
by sub-s. 4 of which a sale may be notified to be subject to 
a reserved or upset price, and a right to bid may also be 
reserved expressly by or on behalf of the seller. 

By sub-s. 2, a bid may be retracted before the auctioneer 
announces the completion of the sale of the goods. 



English 
implied 
oonditionB 



Recitals to be 
evidence 



The attention of draftsmen consulting editions of 
English precedent books, published after 1878, is directed 
to the fact that the following conditions of sale are by the 
Vendor and Purchaser Act, 1874, and the Conveyancing 
Act, 1881, implied in English practice : — (rf) 

Instruments twenty years old to be prima fade 
evidence of matters stated therein (V. & P. Act, 
1874, s. 2, rule 2), and of the contents and due 
execution of documents recited therein. (Con v. 
Act, 1881, s. 8, sub-s. 8, latter part.) 



(d) As to leaseholds, see po9t 61. 
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The inability of the vendor to furnish the pur- c3ovenaatB f or 

•^ , ^ production 

chaser with a legal covenant for production of deeds 
is not to be objected to where the purchaser will, on 
completion, have an equitable right to production. 
(V. & P. Act, 1874, s. 2, rule 4.) 

Such covenants for production as the purchaser 
can and shall require are to be prepared at his 
expense, but perused and executed at the vendor's 
expense. (V. & P. Act, 1874, s. 2, rule 4.) 



deeds 



A vendor retaining part of an estate to which a 2^^^ ^' 
document relates shall be entitled to retain such 
document. (V. & P. Act, 1874, s. 2, rule 6.) 



Where the vendor retains possession of a ^J^'***®*** 
document, the expense of making any copy thereof, 
attested or unattested, which a purchaser requires, 
shall be borne by such purchaser. (Conv. Act, 
1881, s. 8, sub-s. 6.) 

A purchaser is not to investigate the title earlier g^JJ^*^^" 
than the stipulated commencement of title. (Conv. root of title 
Act, 1881, s. 3, sub-s. 8, first part.) 

The expenses of the production of deeds not in ^^^^^^^^J, 
the vendor's possession and of furnishing certifi- 
cates, statutory declarations, attested copies, etc., 
required by the purchaser for verifying the title, are 
to be borne by him. (Conv. Act, 1881, s. 8, sub-s. 6, 
first part.) 

In the absence of stipulation y and of statutorjf prmision, ^"'®®," *? 
the rules as to the custody of deeds are as follows : — deeds 

1. The vendor, on completion, delivers to the pur- 
chaser all deeds in the former's possession, unless 
relating also to land of greater value retained by 
him. 

2. The vendor also delivers (at his own expense) 
to the purchaser attested copies of all documents 
(except wills or instruments of record) of which he 
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does not deliver up the originals ; and, moreover, at 
his (the vendor's) own cost covenants, or procures a 
covenant for their production to such purchaser. 

8. If the estate is sold in lots, the deeds are 
handed to the purchaser of the largest lot in value. 
The person getting the custody of the deeds, cove- 
nants at the expense of the vendor, to produce them 
to the other parties interested therein. 

A covenant for production of registered deeds is implied 
in conveyances as against vendors who are not trustees or 
mortgagees (Property Law Consolidation Act, 1888, 
Amendment Act, 1895, s. 5). Such imphed covenant 
hinds the vendor only while he is entitled to the posses- 
sion of the deeds. In English practice, fiduciary 
vendors no longer enter into a covenant, or assume an 
obligation, for the safe custody of deeds covenanted to be 
produced. There seems reasonable ground, therefore, for 
the insertion by ordinary and fiduciary vendors of condi- 
tions against assuming any further liability than is imposed 
by the Act of 1895 in the one case, and is assumed in 
England in the other. 

It should be here mentioned that a person liable to enter 
into a covenant for production of an instrument registrable 
under the Deeds Registration Act, 1868, N. Z., or of a 
power of attorney, may deposit the same in the Register 
Office, in lieu of entering into the covenant for production 
(8. 62). 

It may sometimes be proper, where a former title deed 
has been executed by attorney, to preclude objections as to 
the sufficiency of the power, or as to proof of the same 
having remained in force. (See, however, Property Law 
Consolidation Act, 1888, ss. 65 to 67). 

A vendor sub-dividing an estate and selling it in lots 
usually inserts a condition exonerating himself and persons 
claiming under him (other than purchasers at the sale,) 
from joining under the Fencing Act, 1895, N. Z., in the 
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erection of dividing fences between the lots sold and 
property not sold or otherwise retained by the vendor. It 
would seem that such a condition will continue to operate 
after the execution of the conveyance though not repeated 
therein : see Palmer v. JoAn«on— 1884— 18 Q. B. B. 861 ; 
Wellington d Manawatu Railway Co. v. Haaelden — 1899 — 
18 N. Z. L. R. (S. C.) 278, 284 ; Clarke v. BamTAz—lSdl— 
2 Q. B. 466. Where the condition is repeated in a 
memorandum of t]:ai^sfer, a note of it cannot regularly 
be entered in the register, (e) 

A condition that the vendor is not to be liable 
for any part of the cost of any dividing fence is not a 
contract by the purchaser to indemnify the vendor from 
such liability to subsequent owners of the purchased land 
{Wellington d Manawatu Railway Co, v. Haaelden — 1900 — 
18 N. Z. L. B. (C. A.) 619). 

Of late years conditions have come into use in England ^"^^ inmiranoe 
giving the purchaser the benefit of existing insurances 
against fire, he bearing a proportionate part of the premium : 
(see Rayner v. PresUm— 1881 — 18 Oh. D. 1 ; CasUllain v. 
Pmtow— 1888— 11 Q. B. D. 880 ; Key & Elph.— 1899— 
vol. i., 277), and protecting the vendor from liability DeteHoraUon 
for accident to or deterioration of the property after the 
day of sale. In the absence of stipulation a vendor 
remaining in possession after the sale is treated in equity 
as being in the position of a trustee for the purchaser and 
must take ** reasonable care *' to preserve the property 
(Clarke v. Ramuz — 1891 — 2 Q. B. 466 ; Key & Elph., 
278). See further as to loss by depreciation of property, 
Fagan v. Canterbury Waste Lands Board — 1882 — N. Z. 
L. B. 1 S. C. 242 (ft case of washing away by a river). 

A purchaser of an equity of redemption is to be taken Bqiuity of 

^ * •' «^ reaemption 

to have bargained for a legal estate in the mortgagee 
{McManaway v. Cldand^l870—1 N. Z. C. A. 848). 

(«) See chapter xviii. 
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Legislation <nt to Hoadttj Private Streets, Higkts of Way, 
Open Spa4:eSf etc. 

pS5to wJjAs ^y ^' ^ ^^ ^^^ Public Works Acts Amendment Act, 

A^JMOOMto 1900, it is provided that where, after the 20th October, 
1900, an owner (/) of land '' sub-divides the same into 
allotments for the purpose of disposing of the same by way 
either of sale or of lease for any term which (with the 
term of any renewal thereby provided for) is not less than 
fourteen years," he shall provide that each allotment shall 
have, when sold or leased, a frontage to a public road or 
street at least sixty-six feet wide. 

In counties or road districts, the road, if not within 
three miles of a borough, must be formed, and also con- 
nected with some existing road (sub-s. 2). In boroughs, 
townships, or town districts, or within three miles of a 
borough, the owner must form and metal the street or 
road, and construct drains and footpaths in connection 
therewith (sub-s. 8). Questions arising under the section 
are decided by the Minister of Lands (sub-s. 7). 
Expenses incurred under this section may be apportioned 
by the Supreme Court among the owners and beneficiaries 
interested (sub-s. 9). 

By s. 21 the owner must, if necessary, dedicate a strip 
of land sufficient to give the public highway a width of 
thirty-three feet from its middle line, (y) 

The writer considers that the above ss. 20, 21, apply 
only to cases where an owner is devising some scheme of 
sale or lease in allotments, and that they do not reach a 
case where the owner sells or lets parts of his property to 
individual buyers or lessees in the ordinary way of dealing 
in land. This view is based on the rule that words in a 
statute are to be taken according to their popular meaning 
(Maxwell on Statutes — 1896 — 3rd ed., 3). An owner 
selling or leasing parts of his property to buyers or lessees, 

(J) Defined in sub-s. 10. 

iff) Comp. B. 236 of the Municipal Corporation Act, 1900. 



CJONDITIONS OF, AND CONTRACTS FOR SALE 66 

as and when he can come to terms with them, and 
proceeding upon no definite scheme of sub-division, would 
not, in the ordinary use of language, be said to be sub- 
dividing his land into allotments for the purpose of sale 
or lease. The legislature, in using this expression, seems 
to have had in view what is popularly known in the 
Colony as the " cutting up " of land. 

Where the land is situate within a borough, and the 2^^^°**? J?' 
case does not come within the said ss. 20 and 21 of th^ ?^*^° ^ ^*'*' 
Public Works Acts Amendment Act, 1900, the consent private streeta 

. and rights-of- 

of the Borough Council must be obtained under ss. 227 ^ay 
to 280 of the Municipal Corporations Act, 1900, to the 
laying out of any private streets, or the granting or 
reserving of any rights of way. {h) 

Private streets must be sixty-six feet wide (s. 226) while 
private ways must not exceed twenty feet (s. 211, sub-s. 2). 
Subject to these requirements, the Borough Council may 
impose conditions, as to both private streets and rights of 
way, concerning levels, entrances, course, formation of 
footways, cost of formation, maximum number of buildings 
to be erected fronting the private street or private way, 
minimum distances between dwelling houses, position of 
building line, etc. (s. 227). {i) 

The attention of vendors and purchasers should be BuUdingiine 
directed to s. 288 of the Municipal Corporations Act, 1900, 
enabling Borough Councils to make by-laws requiring 
new buildings, or any buildings that are re-built or re- 
erected, to stand back thirty-three feet from the middle 
lines of public and private streets, or, in the alternative, 

{h) See the definitions of " private street" and "private way " 
given in s. 210. See also Peers v. Melrose Borough Council — 1895 
—14 N. Z. L. R. 188. 

(i) As to the powers of the Council over private streets and 
private ways, see ss. 231, 232 ; as to their being declared pablic 
streets, see ss. 233 to 235 ; and as to the power of the Governor to 
permit streets and private streets to be constmoted of a width less 
than sixty-six feet, see s. 236. 
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sixty-six feet from the opposite side lines. Compensation 
is, however, to be given (sub-s. 4). 



Openspaoea, 
etc 



It may also be noticed that by s. 352 of the same Act, 
certain open spaces must be left at the side or rear of 
new dwelling houses (sub-s. 1), and that by-laws may be 
made prescribing the minimum number of cubic feet of 
rooms (sub-s. 2). 

Sale by refer- Where land is proposed to be sold by reference to a 

enoe to sab- , *r ^ # ^ 

diviflioiia] pUii sub -divisional plan showing roads or ways, or disclosing a 
building scheme, or any proposal tending to favourably 
affect the character of the locality, the vendor's advisers 
should consider, and, if necessary, stipulate to what extent 
purchasers are to have the rights of way and other 
privileges indicated in the plan. See hereon Dart's 
V. & P. ~ 1888 - 6th ed., 185, 186; EspUy v. WUkes — 
1872 — L.R. 7, Ex. 298; Churtmi v. Walker — imb — 
15 N. Z. L. R. 601. 



GoDtraota by 

married 

women 



GontraotA 
by infants 



Sales by 

Offloial 

Assignee 



SaLea by Married Wamen, InfanU, Official Assignee^ 
afid Public Trustee 

Contracts entered into by married women (otherwise 
than as agents) bind all separate property (if any) then 
possessed by them, and that they may thereafter be 
entitled to. In any action on the contract, the onus 
of showing that she has no separate property is on 
the married women (Married Women's Property Act, 
1894, s. 2). 

The provisions of the Infants' Relief Act, 1874, Eng. 
(as to contracts and ratification) are repeated in the 
Infants' Guardianship and Contracts Act, 1887, N. Z., 
ss. 11 and 12. 

The Official Assignee in bankruptcy has power to sell 
the bankrupt's property by public auction or public' tender. 
Perishable property and also property, offered by public 
auction or public tender and not sold, may be sold by 
private contract. Except in the case of perishable 
property, or where delay might prejudice the sale, none 
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of the property is to be sold until after the date fixed for 
the first meeting of creditors (Bankruptcy Act, 1892, s. 65). 

The Public Trustee, as trustee, executor, administrator, ^^^^ Trustee 
guardian, or committee, and also where otherwise author- 
ised to act under the Public Trust Office Consolidation Act, 
1894, has power (unless expressly prohibited by such Act or 
any instrument) in his discretion to sell property by public 
auction or private contract, and also to exchange property 
and to purchase in fee simple lands in the Colony, but 
unless the Public Trustee is by the said Act or instrument 
expressly authorised to use these powers, he cannot exercise 
them as to real property exceeding £500 in value without 
an order of a judge of the Supreme Court (s. 27, sub-ss. 
1, 8, 4, and proviso ; Amendment Act, 1896, s. 2. {j) 

As to Leaseholds 
The following conditions are implied in England, but Aooeptance of 

not in the Colony : — and evidenoe 

of performance 
oovenants 

1. The purchaser of a lease is to assimie, unless 
the contrary appears that it was duly granted. 

2. The production of the receipt for the last 
payment of rent is prima facie evidence of the per- 
formance of the covenants in the lease. 

8. The purchaser of an underlease is to assume, 
unless the contrary appears, that the underlease and 
every superior lease were duly granted. 

4. The production of the receipt for the last 
payment of rent under the underlease is prima facie 
evidence of the performance of the covenants in the 
underlease and in every superior lease, and of the 
payment of all rent due under every superior lease 
(Conveyancing Act, 1881, s. 8, sub-ss. 1, 4, 5). (Jc) 

ij) As to sales by aliens, see chapter viii. 

(k) By the Vendor and Purohaser Act, 1874, b. 2, rule 1, the title 
to the freehold reversion oonld not be called for. This enactment 
seems now to be merged in sub-s. 1 of s. 3 of the Ck>nv. Act, 1881. 
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EMresB con- These statutory provisions do not go so far as did 

above subjeotB the express conditions, which provided that the purchaser 
of a lease or underlease should not investigate the earlier 
title on his own account (see hereon, Shepherd v. Keatley — 
1884—1 C. M. & R, 117 ; Jones v. W^fltt« -1889— 48 Ch. D. 
574), and that the production of the last receipt for rent 
should he taken as conclusive evidence of the payment and 
performance of the rent and covenants under both the lease 
sold and every superior lease, or of the effectual waiver 
of any breaches of any such covenants, and that the 
person signing the receipt was legally entitled to give it. 
Express conditions on these subjects consequently continue 
to be used in England. 

Investigation of the lessor's and superior lessor's title 
is not always precluded in New Zealand practice, owing 
to the existence of the Deeds Register. The use of 
conditions on this subject must, therefore, depend upon 
circumstances. But in any case it is proper to stipulate 
that the last receipt for rent shall be evidence of the 
performance of the covenants. (I) 

Production of The Icase sold, or a copy of it, should be open to 

16A868 for . 

inspection inspection at or before the sale ; and, in the case of the 

sale of an underlease, an opportunity of inspection of a 
copy of the head lease should be afforded so as to affect 
the purchaser with notice of any unusual covenants 
therein. 

sererance of When a property which is subject to a lease at an 

entire rent is sold in lots, the condition of re-entry will be 
destroyed by the subsequent severance of the reversion, 
s. 3 of Lord bt. Leonards' Act to the contrary effect not 
having been enacted in this Colony. 

As to Land under the Land Transfer Act 

Common con- Where the title is under the Land Transfer Act, the 

necessary conditions of Sale are few and simple. There will, of 

when the land 

is under the 

a^tem'^'^ ^ (Q Ab to leaseholds under the Land Transfer Act: see post, 

p. 59. 
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coarse, be the common stipulations respecting biddings, 
deposit, completion of the purchase, payment of interest, 
apportionment of outgoings, execution of transfer, and 
right of resale should the purchaser make default. 

The usual conditions that misdescription of the pro- ^**^^^'^'* ^ 
perty shall not vitiate the sale, or be a ground for deacription 
compensation, and that the sale is made subject to any 
existing tenancies and easements may usefully be employed, 
as certificates of tifcle are not conclusive as to boundaries, 
or the existence of easements (Land Transfer Act, 1885, s. 
55), and there may be other cases of misdescription. 

The usual stipulation excluding all requisitions not Requiaitions 
made within a stated time, though unnecessary as regards 
HUe, may have some useful effect as to other matters 
appearing in the particulsurs or sale plan. 

Conditions as to fencing, insurance, and deterioration Fencing, in- 

o' ' Buranoe and 

of the property apply equally to land under this system, (wi) deterioration 

Where the sale is based upon a deposited plan, each Deposited 
purchaser is entitled to a right of way over every road 
shown thereon (Land Transfer Act, 1885, s. 173). (n) 

There is no implied contract on the part of a vendor of ^°.4j°**^" °' 
mortgaged land to procure the production of the certificate title 
of title, to enable the purchaser to become registered 
{Common v. Bees— 1890— 9, N. Z. L. K. 555 ; see also Land 
Transfer Act, 1885, ss. 88, 114, 175, sub-s. 2). 

In the case of leasehold land held under the Land lioasehoids 

under the 

Transfer system, the purchaser should be required to accept Land Trans- 
the last receipt for rent as evidence of the performance of 
the covenants, and if an underlease is being sold, the 
receipt should be required to be accepted as evidence also 



(m) See atUe, pp. 62, 68. 

(n) As to providing froDtages to pablio highways, and laying 
out private streets and granting and reserving rights of way, see 
ante, pp. 64, 66. 
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of the paymeut of the rent reserved by, and of the per- 
formance of the covenants contained in, the head lease. 

Sales by Mortgayees through the Regvitrar of the 
Supreme Court 

gagees'undOT*' ^^ ^^^ ^^ mortgagees under their powers of sale, in 
RegSrar°of**^* pursuance of ss. 62-60 of the Property Law Consolidation 
OoSrt "^"°*® Act, 1888, or ss. 108 - 107 of the Land Transfer Act, 
1885, or 8. 68 of the Chattels Transfer Act, 1889, the 
conditions of sale have to be approved by the Registrar (o) 
of the Supreme Court, who also appoints the auctioneer 
and date and place of sale, and gives directions as to 
advertising, and is empowered to do all other necessary 
acts for effectuating the sale. 

ra^£tf to ^^^ registrar to be applied to is, in the case of lands 

Mt under the Deeds system, and chattels, the registrar in 

whose judicial district the lands or goo^s are situate, and, 
in the case of land under the Land Transfer Act, the 
registrar acting within the Land Heyistration District, 
The deputy-registrar can also act. 

Under s. 6 of the Conveyancing Ordinance Amendment 
Act, 1860, the registrar resident nearest to the land, and 
under s. 6 of the Land Transfer Act Amendment Act, 1880, 
the registrar resident in the Land Registration District 
was the proper officer to act ; but by s. 53 of the Property 
Law Consolidation Act, 1888, and s. 108 of che Land 
Transfer Act, 1886, past transactions are validated in so 
far as they were impeachable by reason of the wrong 
registrar having acted. 

Time of sale The time of sale is to be not less than fourteen days 

nor more than three months from the date of the applica- 
tion to the registrar. 

Praotioe In practice the vendor's solicitor prepares draft 

conditions of sale and advertisement and lodges them with 

(o) See definition of "Registrar" in P. L. C. A., s. 8. 
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. the registraj* for approval, accompanied by a statutory 
declaration reciting the material parts of the mortgage, 
stating the fact of default and that any necessary demands 
or notices have been made or given and requesting the 
registrar to act. Under the Land Transfer Act (s. 104) 
the registrar is botmd to satisfy himself that all necessary 
demands and notices have been made or given. 

A commission of one per cent, up to the first £200, ^^***"«o 
and of one-quarter per cent, on the remainder of the 
purchase money (but not exceeding £20) is payable to the 
registrar, (p) 

Where a person other than the mortgagee becomes the saieto a third 
purchaser the sale proceeds in the ordinary way as though 
it had not been conducted by the registrar and the 
mortgagee executes the conveyance. 



[urchasee by 



Fiduciary Vendors and Purchasers 

By sub-8. 3 of s. 7 of the Trustees Act, 1888, ^Jj^^^l^g 
Amendment Act, 1891, N. Z. (taken from a section now 
appearing as sub-s. 8 of s. 8 of the Trustee Act, 1898, 
Eng.) trustees are permitted, in purchasing, to accept, 
under proper circumstances, a shorter title than, in the 
absence of special contract, they would be entitled to 
require and by s. 6 of the same A.ct (s. 14 of the English 
Act) they may employ depreciatory conditions of sale. 



It is a criminal offence for a vendor or mortgagor or concealment 

^ ^ of incum- 

his solicitor or agent to fraudulently conceal any material brances 
instrument, or any incumbrance (Criminal Code, 1898, 
s. 241 ; compare 28 & 24 Vict. c. 88, s. 24 ; and see 
F(yrd v. Ht7Z— 1879— 10 Ch. D. at 870). Dart was of 
opinion that the suppression of a mere equitable charge 
was not within the English section (V. & P. — 1888 — 
6th ed., 844). 

(p) As to the duties of the registrar in oondaoting the sale : see 
McGarrigU v. Hepburn— ISei— I N. Z. C. A. 20. 
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Enforcement 
of contracts 
for pnrohaae 
oflamd 



In consequence of certain doubts as to the construction 
of s. 18 of the Conveyancing Ordinance (apparently 
directed against assurance by way of *^ bargain and sale '*) 
read in conjunction with s. 65 (interpreting ''land*' as 
including any interest in real property) a declaration was 
made by s. 8 of the Conveyancing Ordinance Amendment 
Ordinance, 1844 (now replaced by s. 22, Property Law 
Consolidation Act) that the English rules touching the 
operation and enforcement of contracts for the purchase 
of land should be adopted and followed in all cases in the 
Supreme Court of this Colony. 



Case of sale of 
land with Btock 
thereon 



Stamps on 

agreements 

creating 

equitahie 

interests 



Stamping 

Upon a sale of land with the live stock or stock-in- 
trade thereon at the time of sale, <id valorem duty is 
payable upon the total amount of the consideration, 
although the stock be not included in the conveyance. 
(Stamp Act, 1882, Amendment Act, 1885, N. Z., s. 18.) 
But this section applies only where the stock or stock-in- 
trade is contracted to be sold as being upon the land sold 
at the time of sale {In re Duthie to Xew Zealand Express 
Co. — 1900 — 19 N. Z. L. R. 869). 

Stamp duty, as on a conveyance on sale, is not payable 
on an agreement, although such agreement may have 
the effect of creating an equitable estate or interest: 
see Cmnmissioners of Inland Revenue v. Angus d Co, Ltd, — 
1889—28 Q. B. D. 579. (q) 

Begistration 

All contracts affecting land may be registered, except 
agreements for leases for not exceeding seven years. 
(Deeds Registration Act, 1868, ss. 14, 50, 51). 



(q) By recent legislation conveyance duty is payable in England 
on agreements for sale of equitable interests. See further as to 
stamping under " Agreements," ante p. 48. 
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CONVEYANCES 

Land (o) in New Zealand is conveyed by means of f^Sand' ^^^ 
a prescribed form of conveyance that has the effect a conv«y«^c® 
'' lease and release " had in England (s. 40). (b) The 
only material difference between this form and the 
common English form of conveyance by grant is that 
the operative words employed are'' convey and assure." 
No habendum, it is true, is given in the form, but this 
clause is not an essential part of a conveyance. 

The obsolete forms of assurance by livery of seisin, obroietT ^' 
bargain and sale, and covenant to stand seised, are asaurancea 
abolished (s. 44). Feof^ents were ** tortious assurances,'' 
and could pass a larger estate than the feoffor had. A 
feoffment by a tenant for life for a greater estate caused 
a forfeiture of his interest. The tortious operation of a 
feoffment was taken away in England by s. 4 of the 
Real Property Act, 1846. And by s. 46 of the Property 
Law Consolidation Act, 1888, all conveyances in New 
Zealand are ** innocent assurances.'^ 

No words of limitation are necessary. The fee simple LimitationB 
or other whole estate passes on a conveyance to A. simply 
(8. 8). (c) 

Xa) Interpreted in s. 2 of the P. L. C. A. 1883, as including " anj 
estate or interest in real property." 

References in this chapter to sections mean those of the above 
Act. The corresponding sections of the G. 0. 1842, or other repealed 
statutes are given in the Tables. 

(b) This section reads: — '*A deed, according to the form set 
forth in the first schedule hereto, or to the effect thereof, without 
livery of seisin, enrolment, or a prior lease shall be valid and 
effectual to pass any land which might have been conveyed by 
lease and release." 
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Uses 



Executory usm 



TrastB 



Limitation in 
fiituro 



OmttelH real 



Contingent 
remaindern 



The English interpretation of the Statute of Uses is 
reversed, so that the legal estate does not pass by the 
intervention of '' uses/' s. 41. {d) 

Limitations that might be made by way of shifting, 
springing or executory use may be made by direct convey- 
ance, s. 43. These uses did not depend for protection 
on any prior estates. Examples of them are a conveyance 
to A. to the use of B./rom to-rnorrow ; and a conveyance 
to trustees to the use of the settlor until the solemnization 
of the intended marriage, and afterwards to other uses. 
See Williams on Real Property, chapter intituled — " Of 
an Executory Interest.*' 

Trusts are created as they were prior to the Statute 
of Uses, as by conveyance to A. in trust for B. (s. 42). 

A freehold estate may be limited to take effect in futuro 
(s. 4), though advantage is not taken of this provision in 
practice. 

Estates and interests that can be created by will in 
chattel real, may also be created by deed (s. 6). 

A contingent remainder is capable of taking effect 
notwithstanding the destruction or determination or merger 
of the particular estate immediately preceding it, and not- 
withstanding that it may have been created expectant on 
the termination of a term of years (s. 6). (e) 



(c) Compare the Wills Act, s. 28. See also Gonv. Act, 1881, 
Eng., s. 51, which allows the expression *' in fee simple*' as an 
alternative to a limitation to the heirs. 

(d) This section reads : — " Where any land shall be conveyed 
directly and immediately to any person or body corporate, the 
whole legal and equitable ownership of such land shall vest in such 
person or body corporate." 

{e) Compare English leglislation. The Keal Property Act, 1845, 
8. 8, protects against forfeiture^ surrender^ and merger. The 40 & 41 
Vict., c. 33 (Contingent Bemainders Act, 1877), s. 1 provides that a 
contingent remainder which would have been valid as a springing or 
shifting use, or executory devise or other limitation had it not had 
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A remainder differs from a reversion in that while the Kemaindew 

oompared 

latter is what is left to the grantor after the creation of "^^ , 

n , ' # V , . . «• reversions 

smaller estate (as a term of years), the former is itself 
created by express grant at the same time as the preceding, 
or '* particular," estate, the creation of the two estates 
being, in effect, one disposition. In consequence of the 
feudal doctrine that the fee must not be in abeyance, it 
was necessary at common law that the remainder should 
come into operation the moment the particular estate 
determined. 

If the event upon which the remainder was to take vested 

*• J ... . , _ . , ,, remainders 

effect was certavny the remamder was termed a *' vested 
remainder, as it vested in the remainder-man immediately 
upon the execution of the deed creating it. 

At common law a <* contingent " remainder necessarily Particular 
had an estate of freehold to support it, as otherwise (the 
contingent remainder being in nnbibus) no seisin would 
pass upon the execution of the deed. There was no 
objection to the particular estate supporting a vejiUd 
remainder being a term of years, because the fee passed 
at once to the remainder-man, whose '^ bailiff " the tenant 
was deemed to be. 

The rule in Shelley' fi case is reversed (s. 7). (/) Shelley's ease 

a snffioient estate to support it as a oontingent remainder, shall take 
effect as snch springing use, etc., notwithstanding the determination 
of the particular estate. See farther hereon, Davidson's Concise 
Prec.— 1894— 16tb ed., 17, 18, 661, and cases there cited. It wiU 
be seen that in the N. Z. section the word *' determination '* is 
unqualified. 

(/) See Williams on Real Property— 1896— 18th ed., 327 ; In 
re fiTnapman— 1878— 8 N. Z. Jnr. N. S. S. 0. 110. But a devise 
to a married woman " for her sole and separate use for and during 
her life and to her heirs and assigns '' was held to pass the fee simple, 
the words " for and during her life '' being treated as applying only 
to the restriction to separate use {Kndl v. Bradey—lS8^ — N. Z. L. B. 
4, S. G. 869). 

For a recent illustration of the operation of the rule in Shelley^g 
COM, see In re Youman's H^itt-1901— 84 L. T. 201. 
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PosaibiUty 
upon poni- 
bliity 



It is expressly declared that an estate is not to be void 
by depending on a possibility upon a possibility, (s. 8) 



Conveyances 
between 
husband and 
wife 



Real or personal property may be conveyed by a 
husband to his wife, or by a wife to her husband, either 
alone, or together with any other person (s. 9). These 
provisions were enacted before the passing of the Married 
Women's Property Act, 1884, N. Z., and were intended to 
afiford merely a conveyancing convenience, and not to alter 
the rights of the parties, (g) 



AsBi^mento of The enactment (now appearing as s. 27 of Property Law 
interests by Consolidation Act) anticipated Malins' Act, which per- 
women mitted married women to assign reversionary and other 

future interests in personal property. 



Harried 
Women's 
Property Act 



By 8ub-s. 1 of 8. 8 of the Married Women's Property 
Act. 1884 (sub-s. 1 of s. 1 of the English Act of 1882), a 
married woman is, in accordance with the provisions of 
that Act, capable of acquiring, holding, and disposing of, 
by deed, (h) will, or otherwise, any real or personal 
property, as her separate property, in the same manner as 
if she were a fnne .sole, without the intervention of any 
trustee. By s. 4 (s. 2 of the English Act) every woman 
who marries after the commencement of the Act is entitled 
to have and to hold, as her separate property, and to 
dispose of in manner aforesaid, all real and personal 
property which shall belong to her at the time of marriage, 
or shall be acquired by, or devolve upon her after marriage, 
including any wages, earnings, money, and property 
gained or acquired by her in any employment, trade or 
occupation in which she is engaged, or which she carries 



(g) Per Gillies, J., in Bond v. W ithef or dr-lSl 5—2 N. Z. Jur. 145. 
Compare Con v. Act, 1B81, Eng„ a. 50. As to the effect of a convey- 
ance by a man to his wife before the Married Women's Property Act, 
1884 : see Bray v. Cant.— 1883— N. Z. L. B. 2. C. A. 39. 

(h) The word *'deed'' is not in the English sab-section. It 
seems reasonably clear tliat this sab- section includes all tmst pro- 
perty (Wolstenliolnie's Conv. Acts— 1896— 7th ed., 252, 253.) 
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on, separately from her husband, or by the exercise of any 
literary, artistic, or scientific skill. 

Tenants in common may by deed declare themselves Tenants in 

•^ •' common 

joint tenants (Property Law Consolidation Act, s. 10). 
This section is, however, a dead letter. 

As a consequence of the prohibition of conveyance by oonveyanoe 

* "^ . . to grantor and 

uses, and to reverse the common law rule against others jointly 
assignment to the assignor and others, a person is allowed 
to convey or assign property to himself, jointly with 
another or others (s. 11). (i) 

Vendors are deprived of their lien for unpaid purchase Vendor's Uen 
money (s. 16). 

Merger of an estate does not take place at law where Herger 
merger of the beneficial interest would not take place 
in equity (s. 20). (.;*) 

Reference has already been made {k) to the hostility Renfc-chargea 
towards rent-charges. The English law in this respect 
was ameliorated by s. 10 of Lord St. Leonards' Act, 
which provided that the release from a rent-charge of part 
of the hereditaments charged therewith should not 
extinguish the whole rent charge. (I) Section 28 of the 
Property Law Consolidation Act enacts, for New Zealand, 
that any rent charge may be apportioned in like manner as 
any other rent. And s. 24 provides that the release from 
a *' rent '' of any part of the land out of which it shall be 



(i) New to the Consolidation Act of 1888. Compare Lord St. 
Leonards' Act, s. 21 ; Con v. Act, 1881, Eng., s. 50 ; and see 
Davidson's Concise Precedents— 1894— 16th ed., 70-72. 

(J) Replacing s. 5, Law Amendment Act, 1882, N. Z. (which in 
its tarn replaced sub-s. 4 of s. 5 Law Amt. Act, 1878, N. Z.), founded 
upon 8ub-8. 4 of 3. 25 of the Judicature Act, 1873, Eng. 

{k) See anU., p. 3. 

(2) The section saves the rights of persons interested in the 
remaining hereditaments, and not concnrring in or confirming the 
release : see hereon Booth v. .SmttA— 1884— 14 Q. B. D..318. 
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Assignments 



Rights and 
estates that 
may be con- 
veyed by deed 



Chosesin 
action 



Estates tail 



payable shall not be a discharge of the residue of such 
land from the rent, (m) 

An assignment of an interest in land must be by deed 
(8. 86). 

Bights of entry, contingent remainders, and contingent 
or executory or future estates, rights or interests in real or 
personal property may be conveyed or assigned by deed 
(B. 88). (») 

Choses in action are assignable, as in England, the 
provisions of sub-s. 6 of s. 25 of the Judicature Act, 1878, 
Eng., having been adopted by s. 89 of the Property Law 
Consolidation Act. (o) 

Limitations in tail are unusual in the Colony, but the 
power to make them undoubtedly exists, the enrolment 
being made in the Supreme Court : see Mason v. 
Mackerras—ISSA—'N. Z. L. R. 2 S. C. 881. See also 
the allusion, in s. 29 of the Property Law Consolidation 
Act, to the Fines and Recoveries Act. 



Dower 



The right to dower can, in the case of women married 
before the 2nd January, 1834, be barred in England only 
by the employment of the common ** dower uses." But as 
regards women married on or after that date, the right 



(m) The section prooeeds : " Provided that, where the owner of 
the part which shall be released shall not be the owner of the residue 
of the land charged with the rent, the owner of sacb residue shall be 
entitled to the same contribution from the owner of the part released, 
as he would have been entitled to if no release had been made.'' 

(n) Compare Real Property Act, 1845, s. 6. The section in the 
text is expressed as not applying to expectancies. The right of entry 
for an antecedent breach of covenant does not pass to the assignee of 
the lessor (Crane v. Batten -IS&i— 2 W. R., 550). 

(o) The English provisions were adopted, first, by sub-s. 6 of s. 5 
of the now repealed Law Amt. Act, 1878 ; then, by the now repealed s. 7 
of the Law Amt. Act, 1882. Previously, under C. O., s. 9, choses in 
action were assignable simply by deed : see hereon, King v. Johnson — 
1859—18 Mac. 278. 
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may, by virtue of the Dower Act, 1838, Eng. (/>), be 
barred in that country by a declaration (q) in a deed, or 
by will, or by the husband making an absolute dis- 
position, (r) This Act gave widows dower out of equitable 
estates and otherwise amended the law relating to dower. 

By s. 91 of the Property Law Gonsolidaidon Act 
(replacing the Dower Act, 1864, N. Z.) the provisions of 
the Dower Act, 1838, Eng., extend to the dower of any 
widows married be/are the 2nd January, 1884. 

As to the estates in New Zealand of husbands dying 
after the 1st October, 1875 (the date of the coming into 
operation of the now repealed Beal Estate Descent Act, 
1874, N. Z.), the law as to dower is obsolete. 

Particular Conveyances 

A bankrupt's property vests in the Official Assignee 2***oS3af^* 
upon adjudication (Bankruptcy Act, 1892, s. 66). (s) Aarignee 

The full name of the official assignee is '* The Official 
Assignee in Bankruptcy of the Property of {bankrupt* s 
nanie).** {t) By this name he may hold property and 
make contracts (Bankruptcy Act, 1892, s. 28). His powers 
to sell and convey are given in s. 66, as to which see 
ante p. 56. Conveyances and assignments, made in 
professed exercise of these powers, are unimpeachable 
except on the ground of fraud (s. 66). 

The official title of the public trustee is, simply, ** The Public Trustee 
Public Trustee.'* He is a corporation sole (Public Trust 
Office Consolidation Act, 1894, s. 4) and has certain 
powers of sale, etc. ; as to which see ante, p. 67. 

(p) 3 A 4 Wm. IV., 0. 106. 

(q) For a form see Prideaux's Prec.— 1893— 16th ed., 217. 
(r) See Lacty v. Hiii— 1875— L. R. 19 Eq., 346. 
(f) Ab to the vesting of the bankrupt's property in the Official 
Assignee under the Act of 1883, see s. 54 ; Amendment Act, 1884, s. 8. 
(t) The same title was used under the Act of 1883. See s. 69. 
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Aliens 



By the Aliens Act, 1880, N. Z., every alien friend 
resident in New Zealand may inherit or otherwise take by 
representation, acqaire, hold, oonvey, assign, devise, 
bequeath or otherwise dispose of real and personal 
property as if he were a natural bom subject (s. 11, 
re-enacting s. 2 of the repealed Aliens Act, 1870). All 
dispositions by alien friends made before the Act of 1870 
are validated (1880 s. 12). (u) 

Persons born, out of the British dominions, of a mother, 
being a natural bom subject of the United Kingdom, are 
capable of takiiuf any estate within the Colony, by devise, 
or purchase, or inheritance of succession (s. 13). 

An alien woman, married to a natural born subject or 
naturalised person, is deemed to be naturalised (s. 14). 



Sd M8i^^ ^ conveyances and assignments by the Registrar of the 

Registwur of »^iipre«ii6 Court under the provisions of the Property Law 
Supreme Court Consolidation and Chattels Transfer Acts, where the mort- 

under powers 

of saOeln gagee has himeelf become the purchaser (r), the Registrar 

is described in the parties by his official description only. 
The instrument must contain a recital of the fact of the 
sale having been made under the above-mentioned pro- 
visions, and is executed by the registrar by his signing his 
official name with the addition of his official description. 



A detailed statement of the various steps taken under 
the Act should generally not be inserted in the conveyance, 
as this would bring upon the title a nilmber of matters 
difficult of proof in after years ; some of which might 
even be open to disproof. The maxim (hmiia praeaam- 
untur lite enHc cuta may here have a salutary application. 



(u) Under the repealed Aliens Act, 1866, the alien ooald hold 
only for twenty -one years and then only for porposes of residence or 
business. 

(v) The legal personal representative of a deceased mortgagee 
cannot purchase in his own right through the registrar {Orattan ▼• 
Gife»— 1876-2 N. Z. Jur. N. S. S. C. 21S). 
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The conveyance operates to vest the property in the 
mortgagee, (w) 

Sales made before the Property Law Consolidation Act 
may be completed thereunder, (a?) 

Where in diverting, or stopping, or diminishing the ^^ ^^' 
width of a street in a borough, any part thereof is no 
longer required for public use, the Borough Council may 
sell such part to the owner or owners of any adjoining 
lands, for a price to be fixed by a competent valuer 
appointed by the Council, and if no such owner is willing 
to purchase at that price the Council may sell or lease the 
land by public auction (Municipal Corporations Act, 1900, 
8. 240.) 

The Council can divert, stop, or diminish the width of Power to divert 

' '^^ , Ac., the street 

a street only by special order (defined in ss. 72 & 78) m 
that behalf (s. 289). In the case of stopping a street, 
the provisions contained in s. 212, sub-s. 4, par. (h) and the 
7th schedule must be complied with, and the width 
must not be diminished to less than sixty-six feet (s. 212, 
sub-s. 4, par. (e). 

A conveyance or lease under the seal of Corporation 
constitutes a good title (s. 240). (ij) 

The adjoining owners frequently arrange to grant land Exchanges of 

, • 1 # 1 street lands 

to the Corporation for street purposes m exchange for the 
disused parts of the street. The transaction must, how- 
ever, be carried out ad two separate sales, there being no 
power in the Corporation to exchange. The price fixed by 
the valuer appointed by the Corporation can be inserted 

(w) As to the estate taken by the purchasers, see Young v. 
MeKirman—lQQS—UM. 86. 

(x) By P. L. 0. A., s. 60, certain past transactions are validated, 
notwithstanding the previous bankruptcy of the mortgagor. 

(y) A form of conveyance will be found among the Precedents, 
post. The implied covenants for title should, it is conceived, be 
negatived. 
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in each conveyanoe, no money aotoally passing. The 
Corporation has power to purchase private land for street 
purposes (s. 208, sub-s. 8). 



statement of 
oonsideration 



Words of 
limitation 



As TO THE FoRBfAL PilRTS OF A NeW ZeaLAND 
CONVETANGE (z) 

The prescribed form of conveyance does not state that 
the consideration money is paid a« purchase money. The 
point of this observation is that a conveyance in this form, 
not attested with the requirements of a deed, might be held 
not to amount to even a memorandum of a contract for 
sale within the Statute of - Frauds. On the purchaser 
going into possession the case would, of course, be taken 
out of the Statute ; still it seems advisable to so prepare 
the draft that failing its operating as a conveyance 
(through insufficient attestation) it will nevertheless be 
good as a contract. 

In England, the uniform practice is either to recite 
the contract for sale (a), or to state in the body of the 
deed that the consideration money is paid for the purchase 
of the property, (b) 

Some practitioners insert, though unnecessarily, the 
words *^ heirs and assigns *' as words of limitation, (c) 



{z) The various formal pai'ts of a deed are treated of in 
chapter iv. See, in partioaiar, as to recital of seisin, ante, pp. 15, 16, 
and as to '* general words," pp. 22-24. 

(a) A recital in a deed has been held to be evidence of a contract 
{Wilson V. ifeotinp— 1869— 27 Beav. 121; aflfd. 4 De G. A J. 688; 
Fry on Specific Performance— 1892— 3rd ed., 127. 

(b) The English forms also state that the oonsideration money 
is paid at the time of conveyance. This statement, which no doubt 
is inmiaterial, does not appear in our prescribed form. 

(c) The prescribed form gives an alternative limitation to the 
purchaser " and his heirs." 

As to the construction, since the Administration Act, of limita- 
tions to the '' right heirs *' of a settlor, see In re Grundy— 1892— 
11 N. Z. L. ». 444. 
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Cm^enanU for Title 

The common covenants for title are implied in all con- ^ST®***"*® '°' 
veyances of land for valuable consideration (s. 47). The 
covenants for right to convey, freedom from incumbrances 
and quiet enjoyment are absolute in form, but the covenant 
for further assurance extends only to the acts of the 
covenantor, his heirs, executors, and administrators, and 
not of other pe sons claiming under him. The late Mr. 
Justice Richmond held that under an open contract for 
sale, the vendor is entitled to limit his covenants for 
title as in England (Cameron v. Tutchen — 1888 — ^N. R. L. R. 
1 S. C, 892), and in practice a clause is accordingly 
inserted to the effect that the implied covenants shall 
extend to and be taken as against the acts, deeds and 
defaults (d) of the vendor, and of all persons claiming 
under (e) or in trust for him. 

In David v. Sabinr—lS9S—l Ch. 628, the English How far back 

the oovenantB 

statutory covenants for title in a conveyance of the fee extend 
were held to extend to incumbrances that had been created 
by a former lessee from the vendor, and had been concealed 
from buch vendor on his having bought back the lease. 
The fact that he had thus been himself a purchaser 
(with the usual covenants for title) of the interest he had 

(d) The words "default" and "omission" do not open the "Default" and 
covenants to the acts of the whole world, but they render the "omission" 
covenantor responsible for claims of which he was aware, and that 

he had in himself power to bar or defeat: see Lady Gavan v. 
Paltenay— 1796— 2, Ves. 544 ; Woodhome v. Jen&irw— 1832— 9. Bing 
431 ; Ireland v. Birc^wi— 1835— 2, Scott, 207 ; David v. SfaWn— 1893 
—1 Ch., 523, per Lindley, L. J. at p. 634 ; Sugden's V. <fe P.— 1862— 
14th ed., «02 : Dart's V. & P.— 1888— 6th ed., 856 ; Davidson's Free. 
—1874— 4th ed., vol. i., 203. 

(e) The words "persons claiming under ^^ the covenantor include Persons claim- 
persons whose estates become vested in them by his appoirOment, or JP§j^!^JS5^' °' 
with his concurrence y as weU as persons who derived their estates out 

of his teisin : see Hurd v. Fletcher — 1778 — Doug. 43 ; Evans v. 
Fau^fcan— 1825— 4, B. & C. 261, 267, 269 ; Calvert v. Sebright— 1SS2 
-15, Beav. 166; Carpenter v. Parfcw-— 1857— 3 C. B. N. S. 206; 
Dart's V. <fe P.— 1888— 6th ed., 884. The word " through," which 
seems to have the same meaning as " under," is the only word used 
in this connection in the covenants for title in " Davidson " ; while 
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carved out of the fee, did not exonerate him ; hut the case 
was distinguished from one of a conveyance by a vendor 
who had previously owned and sold and then re-purchased 
the fee : see per Lindley, L. J., at p. 584, and per A. L. 
Smith, L. J., at p. 544. 



Hayes's con- 
yeyancing 



Eflfect of 
restrictive 
words in first 
covenaDt 



It is pointed out in Hayes's Introduction to Con- 
veyancing — 1840 — 5th ed., vol. ii., 108, that acts, etc., 
of a covenantor that are covenanted against in the ivnt 
covenant for title include the acts, etc., of persons 
deriving title through him, they being (to use this 
eminent conveyancer's words) ^'in under his act." And, 
accordingly, it has not been the practice to expressly 
restrict the covenant for light to convey to the acts and 
omissions of persons claiming through or under the 
covenantor. (/) 

It is a principle in the construction of covenants for 
title that restrictive words inserted in the first of them 
extend to the remaining covenants : see Sugden's V. & P. 
— 1862 — 14th ed., 605. If, therefore, the covenant for 
right to convey were restricted to acts " done, omitted, 
or knowingly suffered " by the vendor, and the remaining 
covenants were drawn in absolute terms, they would, 
nevertheless, be read as being restricted in the same 
manner as the first. 



in " Key A Elph." the word " under," and in '* Prideanx " the ex- 
pression '* from or under " is used. In the English statutory cove- 
nants for title the fuller expression *' by, through or under " is found. 
In eaoh of the four above cited cases the phrase ran " by, from 
or under." '' Dart," referring to these cases, uses the single word 
" under." The full expression was '*by, from, through or under": 
see Crabb's Prec.— 1869— 6th ed., 1263, and the form of lease and 
release given in the appendices to "Williams on Beal Property." 
Throughout their judgments in David v. SabtJi^ cited in the text, 
Lindley and A. L. Smith, L. J. J., used the single word '* through," 
when referring to the statutory expression. 

(/) See "Jarman & Bythewood " — 1844 — 4th ed., vol. ix., 
479, 480; Orabb*s Prec.— 1869— 5th ed., 1262; "Davidson's," 
" Key A Elph.'s," and " Prideaux's " Precedents. Nor is this done 
in the EngUsh statutory form : see Gonv. Act, 1881, s. 7 (a). 
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This is, however, expressed in the restrictive words 
occurring at the end of the covenants for quiet enjoyment 
and freedom from incumbrances, and at the begining of 
that for further assurances, {g) 

The English covenant for right to convey does not, ^^^f^ ... 
though the three other covenants do, extend to the acts of trust " 
persons claiming in trust for the covenantor, otherwise than 
in consequence of his own act. 

In New Zealand, according to the common practice, all New Zealand 
the covenants for title extend to, and are taken as against, 
th^' cu-ta, deeiLs, and defaults of the vendor^ and of all persons 
claiming mider or in trust for hivi, (h) 



In the covenant for freedom from incumbrances an 
exception is made of incumbrances mentioned in the deed. 
This exception is important, as defects in title coming 
within the terms of the covenant are not deemed excluded 
from its operation on the ground that such defects 
appear on the face of the conveyance, or are otherwise 
known to the purchaser {Page v. Midland Railway Co. — 
1894—1, Ch. 11., over-ruling ILmt v. W^toe— 1868— 37 
L. J., Ch. 326.) 



Freedom from 
inoumbranoes 



Page v. Mid- 
land Ba/ihvau 
Co. 



{g) The English statutory ooveDants for quiet enjojment and En^ish 
freedom fiom incumbrances are prefaced by a repetition of the words t^^^^ 
"notwithstanding anything," etc. This was not usual in practice, 
but does not seem to alter the construction of these covenants. It 
is to be observed that the repetition is not made in the statutory 
covenant for further assurance, but it is apprehended, nevertheless, 
that this covenant has its usual meaning : see hereon, per Bomer, J., 
in David v. SaWn— 1893— 1 Ch., at p. 529. 

(h) See antBt p. 78. Similarly in "Sweet's Concise Free." — 
1845 — 2nd ed., all of the covenants for title were restricted to the 
acts and defaults of the vendor, and of those claiming under or in 
trust for him, by a clause inserted in the covenanting words, the 
covenants themselves following in the absolute form. So are some 
of the concise forms in the 3rd ed., 1844, of '* Jarman & Bythewood," 
by Sweet (see p. 406). The form in *• Sweet '» is : " And the said A. B. 
for himself his heirs executors and administrators and for and 
against the acts and defaults only of himself and of all persons 
rightfully claiming through under or in trust for him doth hereby 
covenant," etc. (see p. 159) 
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Covenantees 



Covenantors 



Covenants for 
title in con- 
veyanoee by 
married 
women 



Covenant 

against 

incumbrances 



Bat where, by mntual mistake, no reference is made 
in the conveyance to an interest subject to which the 
purchaser intended to take the property, the Court, in its 
equity jurisdiction, will rectify the instrument {Lamach v. 
Irving— 1S9S— 12 N. Z. L. R. 212, 216.) 

Section 47 of the Property Law Consolidation Act, 
1888, does not state with wkmn the implied covenants 
for title are to be deemed entered into. No question on 
this point can arise in simple transactions, though where 
the limitations are complicated, a declaration on the 
subject, or the insertion of express covenants, seems 
advisable. 

The covenants are implied on the part of ^* each con- 
. veying party severally for himself, his heirs, executors, and 
administrators to the extent of the interest departed with 
by him." (i) 

In conveyances by married women, the covenants for 
title are implied against the husband, and against him 
alone : see anu, pp. 27, 28. 

Trustees and mortgagees are bound only by an implied 
covenant against incumbrances (s. 48). The prevailing 
practice of expressly declaring in conveyances by trustees 



(t) These words would, of course, be read ** expressed to be 
departed with," otherwise there could be no breach of the covenant 
for right to convey, should nothing actually pass by the deed. The 
first covenant is for right to convey " the estate and interest purported 
to be conveyed." 

The insertion, in the operative words, of such expressions as 
*' according to his estate and interest, if any," and "so far as 
he lawfully can," etc., are of little practical importance, though 
they may render nugatory such of the covenants for title or 
against incumbrances, are framed with reference to the mode of 
conveyance adopted. In such cases the covenants should be ex- 
pressed in direct terms, as that the covenantor has power to convey 
in fee simple (not '* in manner aforesaid "), or has not incumbered 
the property. See hereon Dart's Y. A P.~1888— 6th ed., 600. 

See also May v. Piatt— 1900— 1, Ch. 616. where the English 
statutory covenants were imphed in a conveyance by a beneficial owner 
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and mortgagees that do other covenant shall be implied on 
their part is unnecessary. It is probably a survival from 
the practice under the Conveyancing Ordinance, s. 16 of 
which did not, as s. 47 of the Property Law Consolidation 
Act does, expressly except persons conveying in these 
capacities from being bound by the ordinary covenants for 
title. But even under s. 16 of the Conveyancing Ordinance 
the fuU covenants for title were not implied as against 
a trustee or mortgagee : see Staee v. Moore — 1877 — 2 
N. Z. Jur.N. S. 8. C. 246. 

The words "as beneficial owner," *' as trustee,'* **as Bngiish 

preoedentB 

mortgagee," occurring constantly in the English Precedents 
published since 1881 are employed merely to indicate the 
covenants that are to be implied (.;), and should not be 
used in New Zealand. 

CorvenanU for Production of DeedA 

By the effect of s. 5 of the Property Law Consolidation SJSdSoSon'of 
Act, 1888, Amendment Act, 1896, there is implied in every Seeds 
conveyance of land for valuable consideration {excepting as 
against trustees and mortgagees) a covenant by each conveying 
party severally, for himself, his heirs, executors and adminis- 
trators, for production within the Colony to the grantee, his 
executors, administrators, or assigns (prevention by fire or 
other inevitable accident excepted) of all registered deeds 
and instruments the possession of which is retained by the 
conveying party and which relate to the lands conveyed as 



of ** all his estate, term and interest " under a certain agreement in 
land in which he had previously conveyed away his interest. The first 
of the English statutory covenants is for right to convey the subject 
matter of the conveyance ^Hnthe manner in which it is expressed to 
be conveyed." The Ck)urt, in the above case, declined to imply the 
words *'if any'* after ** estate, term and interest,'' and held the 
covenant broken. See further, Elphinstone's Interpretation of 
Deeds-- 1885—468. 

The first and fourth of the covenants in "Davidson's Free." 
are for right to convey, and [further assurance, ** to the use of the 
purchaser his heirs and assigns," simply. 

U) See CJonv. Act, 1881, s. 7. 
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well as to other lands, and for safe custody thereof. The 
section declares that the covenant is to run with the land so 
as to bind only the persons for the time being entitled to the 
possession of the deeds and instruments (k). A covenant 
for furnishing copies is not included. Where this implied 
covenant is relied on, it is usual and convenient to insert a 
declaration by the covenantor of his possession of the 
deeds and to add a schedule of them. 



Right of According to the reasoning in Catneron v. Tuichen (1) 

Sxpreslf^' this section would not affect the right of a purchaser to 

covenants ^^^^ ^^^ usual unqualified {m) covenants for production 

of deeds and furnishing copies. 

Express covenants are, in practice, restricted to pro- 
duction within the Colony. Covenants by trustees and 
mortgagees are qualified as in the English precedents 
published before 1882. 

The English statutory undertaking for safe custody 
extends while the person bound thereby has the cfmtrol 
and not merely the actual custody of the deeds. For this 
reason, trustees and mortgagees in England decline to give 
the undertaking, while the practice of making them covenant 
for safe custody in the old form has been discontinued, (n) 



KzpresB 
covenants 



Covenant for 
safe custody 
by fiduciary 
owners 



Assignments of 
leaseholds 



Aasi/ffirnents of I^daelwlds 

In assignments of leaseholds it must be borne in mind 
that the common covenants that the lease is valid and that 
the rent has been paid and the covenants performed up to 
the date of the assignment are implied in England (Con- 
veyancing Act, 1881, s. 7, 1 — B). These are, however, to 
be inserted in New Zealand. It is, nevertheless, considered 
that the effect of the first of these covenants is comprised 



(k) The English statutory obligation binds each person only so 
long as he has control of the deeds (Conv. Act, 1881, s. 9, sub-s. 2). 

{I) AnU, p. 73. 

(m) See further hereon, ante, p. 52. 

(n) Conv. Act, 1881, 8. 9, sub-s. 9; Key A Elph.— 1899—6th ed^ 
vol. i., 21. 
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in the second, which alone is used in the editions of 
Davidson's Concise Precedents published before 1881. 

The common covenant by the purchaser to indemnify 
the vendor against the rent and covenants in the future 
has to be expressly inserted in the deed both in England 
and the Colony. 

Stamping 

The stamp duty is seven shillings and sixpence upon stamp fees 
every £50 of the consideration. 

Instruments whereby any property is legally or Nominal 

..,,, ^ -, IT'/ ^rt\ consideration 

equitably transferred to or vested in (see ante, p. 62) 
any person for a nominal consideration, or where no 
consideration passes, carry the like duty on every £50 
of the value of the property, the Government valuation 
being taken for that purpose. An exception is made in 
the case of a further assurance, which is stamped at ten 
shillings : see Stamp Act, 1882, s. 88 ; Amendment Act, 
1886, ss. 8, 4. 

Where a number of undivided shares were conveyed by conveyance of 

•' undivided 

one deed in consideration of separate sums, of which the Bhares 
vendors severally acknowledged the receipt, duty was held 
to be payable on each sum as a separate consideration. 
In re Low^Z— 1893— 12 N. Z. L. R. 828. 

In Hume v. Cammissioner of Stamps — 1898 — 14 N. Z. be?Jflci^8*° 
L. B. 291, a conveyance to beneficiaries under a will was 
held liable to duty as a conveyance on sale : see also Watt 
v. Ccmmissumer of Stamps— 1900— \9 N. Z. L. R. 128. 

Exemptions are made in cases of grants and con- Exemptions 
veyances from the Crown ; dedications of free and 
perpetual right of way to the public ; conveyances of 
property for religious, charitable, or educational purposes ; 
and instruments defining the trusts, and appointing 
new trustees, of such last-mentioned property (Stamp Act, 
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1882, Srd schedule, under repealed heading '* Conveyance 
on Sale "). Conveyances to the Crown are also exempt 
(Stamp Act, 1882, end of drd schedule). 

i^d with As to conveyances of land, with live stock or stock-in- 

trade thereon, see ante, p. 62. 

Registration 

All conveyances affecting land may be registered, 
exc^t assignments of leases, for terms not exceeding 
seven years (Deeds Registration Act, 1868, ss. 14, 50, 51.). 



Chapter IX. 



MORTGAGES 

Foreclosure of the equity of redemption is prohibited fboUflhed" 
in New Zealand (Property Law Consolidation Act, s. 14) ; 
but, on the other hand, mortgagees having a power of Morteagee can 
sale by auction, may, if the sale is conducted under the ^^^^^ ^ , 

•^ » ./ » power of sale 

supervision of the Registrar of the Supreme Court, bid for, 
and become the purchasers of the land, or any part thereof, 
the conveyances to them being executed by the registrar 
(s8. 62-60). 

The mortgagee, after becoming the purchaser, is entitled 
to deduct the amount of the purchase mouey from the 
mortgage debt. The balance remains a debt due to him, 
for which he can sue, or prove in bankruptcy : see In re 
Benjaminr—lS90—9 N. Z. L. R. 162. (a) 

This departure from the English rule of equity was 
first made in the Colony by the Conveyancing Ordinance 
Amendment Act, 1860, in which it was recited that " it 
was injurious to the interests of both mortgagors and 
mortgagees that mortgagees were prohibited from being 
purchasers of the mortgaged property at sales by auction 
under the powers of sale vested in mortgagees." It is 
understood that the difficulty of obtaining purchasers in 
the more sparsely settled parts of the Colony was the cause 
of the measure. Foreclosure had been abolished as early 
as 1842. 

(a) As to sales under these provisions, see In re Pond — 1886 — 
N. Z. L. R. 5 S. 0. 264 ; MacKechnie v. Waitemata G. C. -1889—7 
N. Z. L. R. 332; Finlayaon v. Hobson C. C— 1889— 9 N. Z. L. R. 
386 ; Mayor of Chrittchurck v. Registrar, 8. C— 1896— 16 N. Z. 
L. R. 482. 
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Equitable 
mortgages 



Pledge of title 
deeds 



Equitable mortgages of land cannot be effected by 
the deposit of title deeds, though accompanied by a 
memorandum of the intent with which the deposit was 
made (s. 16). But an arfreemmt to mortgage constitutes 
a good equitable security {hi re IjCffge — 1872 — Mac- 1009). 

The deposit of title deeds as a pledge entitles the pledgee, 
however, to hold them until payment {Hare v. Tijfm — 
1872—2 N. Z. Jur. N. S. S. C. 268). 



CoTenantB for 
payment of 

{>nncipal and 
nterest 



In conveyances of land by way of mortgage a covenant 
is implied by the mortgagor, " his heirs, executors, • 
administrators, and assigns," for payment of the principal 
and interest at the rate and times mentioned in the deed 
(s. 49). 

The words ** and assigns '' seem to be inoperative. 
They obviously cannot bind a person who after the 
execution of the deed becomes a transferee of the equity of 
redemption. And a covenantor cannot bind his assign 
to pay a sum of money : see antey pp. 28-81. The true 
construction probably is that the mortgagor covenants 
for himself, his heirs, executors and administrators, that 
he, his heirs, executors, administrators or assigns will pay. 



Covenant for 
periodical 
payment of 
interest 



Where a mortgage for a term of years is prepared 
in the English form (see post, p. 84), a covenant for payment 
of interest after the first quarterly, or half-yearly, day 
should be inserted. 



Covenants for 
title 



Covenants for title are implied in conveyances of land 
by way of mortgage as in the case of a conveyance of land 
by way of sale, but the covenant for quiet enjoyment does 
not arise until default is made in payment of the principal 
sum, before which date the statute says it shall not be 
lawful for the mortgagee to enter into possession of the 
mortgaged premises (s. 47). {h) But for this clause the 



(&) As to the right of the mortgagor to retain possession until 
default : see Napier v. Bird — 1866 — Mac. 451. 
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mortgagee could by virtue of his estate enter immediately 
after the execution of the deed. 

The implied covenant for further assurance should be 
extended to the acts of all persons interested in the 
premises, and it should be provided that the costs of 
further assurance required during the continuance of the 
security shall be borne by the mortgagor. 

A power of sale is also implied in conveyances of land Power of aaie 
by way of mortgage on default in payment of principal sum 
for three months, and for a further period of three months 
after demand of payment (s. 51). In practice the power is 
made exercisable on default in payment of principal or 
interest, without the necessity of any time elapsing or 
notice being given. 

On the death of the mortgagee, or of one or more of 
several mortgagees, the persons for the time being legally 
entitled to receive the mortgage debt can exercise the 
power to sell and convey (s. 18). 

It is sometimes wise for the mortgagee to stipulate for Power to lease 
a power of leasing on default, with or without giving the 
lessee an option to purchase. A proviso should be added 
that the lessee need not inquire whether the power has 
arisen, (c) 

Owing, no doubt, to the varying rate of interest obtain- oid form of 
ing in the Colony, mortgages are generally given for fixed term of years 
terms of years. Formerly the practice in many parts of 
the Colony was to make the principal money repayable at 
the end of the term, and the power of sale exercisable on 
default in payment of the principal then, or in payment of 
interest in the meantime. It was also provided that on a 

(c) As to clogging the equity of redemption : see Staples v. McKay clogging the 
-1892—11 N. Z. L. B. 268; Macarthy v. Kelleher- lSd&— 15 ®2?*^« 
N. Z. L. R. 329 ; Macarthy v. Kelleher (No. 3)— 1897— 16 N. Z. L. R. '^®"*P**<>" 
88 ; Santley v. Wilde —1899—2 Ch. 474 ; see also Lisle v. Reeve— 1900 
— W. N. 264 ; Rice v. NooA«— 1900— 2 Ch. 446 ; Carritt v. Bradley— 
1901— Law Times of 6th July. 
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sale being made under the power of sale before the end of 
the term, the principal might be deducted from the sale 
monies, although the time for payment had not arrived, 
but the form of mortgage did not provide that the principal 
sum should, on default in payment of interest, become due 
for all purposes. 

objecwona This form was open to the objection that on a deficit 

arising at a sale, the mortgagee's remedy against the 
mortgagor, under the covenant for payment, was post- 
poned until the end of the term, and to the further 
objection that as the mortgagor had not, during the term, 
to go into equity to redeem, the doctrine of consolidation, 
was excluded, (d) For the same reason the mortgagor 
would not be liable to pay the mortgagee's costs. 

It is open to question whether, under such a form 
of mortgage, a sale for non-payment of interest could 
not be stopped on payment of the interest in arrear and 
costs of sale : see Bume v. Stuart — 1884 — N. Z. L. R. 3, 
S.C. 247, per Richmond, J. Further, as we have seen, the 
mortgagee could not go into possession before the date 
fixed for payment of the principal sum. 

New form rjij^^ English method of making the principal sum 

payable, in the first instance, on the first interest day 
coupled with the usual ** term certain " clause is now 
pretty generally adopted. Where this is done, no modi- 
fication of the covenant for quiet enjoyment is necessary, 
as default is, of course, made on the first interest day in 
payment of the principal ; and as in the '' term certain " 
clause the date of payment of the principal sum is 
extended only conditionally upon due payment of interest, 
it follows that on non-payment of interest on any of the 
quarterly days, the mortgagor loses the benefit of the 
clause, and the mortgagee can enter into possession as for 
default in payment of the principal sum on the date 
primarily fixed. 

(d) This doctrine is abolished in England by Con v. Act, 1881, 
8.17. 
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Under the usual ** term certain " clause, it seems that Arrangements 
the mortgagor must give six months' notice of his of at end of 
intention to pay off at the end of the term. For by 
s. 50 of the Property Law Consolidation Act he must, if 
the money remains unpaid after the date fixed {i.e., the 
first interest day), give six months' notice of his 
intention to pay off. Then the second part of the '* term 
certain " clause provides that he shall not require the 
mortgagee to receive the principal sum before the end ol 
the term. It is, to say the least, open to argument that 
this only means that he is not to give the statutory notice 
so as to expire earlier. 

But as mortgagors in New Zealand understand that 
the money is borrowed for a fixed term, it seems proper 
to make an addition to the clause, empowering the 
mortgagor to pay off at the expiration of the term, with- 
out notice ; and, where the interest is payable quarterly, 
giving him the right to pay off afterwards (if the money 
should remain unpaid) on giving three (instead of the 
statutory six) months' notice, (e) 

An attornment clause, though void as a bill of sale (as Attornment 
against creditors) unless registered under the Chattels 
Transfer Act, 1889, creates, nevertheless, the relation of 
landlord and tenant as between the parties to the mortgage, 
and gives the mortgagee a power of distress accordingly 
{Mum/ord v. Collier— 1890— 25 Q. B. D. 279.) 

Where the annual interest does not exceed J9210, 
possession can be recovered by a mortgagee, under an 
attornment clause, in the summary method prescribed 
by the Magistrates' Courts Act, 1898 : see ss. 80 (par./.) 
and 175. These provisions extend to cases where the 
term and interest of a tenant of a tenement held at will, 
or for any term, has ended, or been determined by a legal 
notice to quit or demand of possession. 

(f) A sketch of a N. Z. mortgage will be found in the Appendix 
of Forms. 
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Mort^aces by 

lu&rnea 

women 



In Kemp v. Lester — 1896 — 2 Q. B. 162, a tenancy 
from year to year, subject to power in the mortgagee 
to determine it at any time, created by the usual attorn- 
ment clause, was held to be a tenancy at will. This was a 
case of recovery of possession. 

It must be borne in mind that the covenants for 
payment of principal and interest, and for title, and the 
power of sale are, under a mortgage by a married woman, 
implied against, and in the husband, and him alone, unless 
otherwise stated: see ante, pp. 27, 28, 31. 



liegister of 
company's 
mortgages 



Mortgages by 
companies of 
uncalled 
capital, etc. 



Public Trustee 



Late Ku^lish 
precedents 



By s. 78 of the Companies Act, 1882, all mortgages 
and charges specifically affecting property of the company 
are to be entered in a register kept by the company. The 
corresponding English section has been held to be directory 
only {Wriffht v. Ho/to»— 1887— 12, App. Gas. 871), but 
penalties are imposed on directors and officers for breach 
of the provision. 

Mortgages by companies of uncalled or unpaid capital, 
or to secure debentures, and also floating mortgages of the 
undertakings and property of the company, are invalid 
unless registered within twenty-one days from execution in 
the office of the Registrar of Joint Stock Companies, by 
lodging therein the mortgage or a copy of it, such copy 
being accompanied by an affidavit of the execution of the 
instrument, and verifying it as a true copy : Companies 
Act Amendment Act, 1900, s. 9 : compare s. 14 of the 
Companies Act, 1900, Eng. 

The Public Trustee has power to borrow on mortgage 
(Public Trust Office Consolidation Act, 1894, s. 27, sub-s. 4 
and proviso ; Amendment Act, 1895, s. 2). 

In consulting the English forms of mortgage published 
since 1881 it should be borne in mind that not only are 
absolute covenants for title implied by the use of the words 
*' as beneficial owner/* but there are also implied in the 
mortgage powers of sale, of appointment of receiver and 
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of insurance (should the mortgagor fail to perform a 
covenant to insure), and in the mortgagor a power to 
lease ; while consolidation of mortgages is abolished. 

Statutory Incumbrancea 

It is proper to invite the attention of persons pro- 
posing to lend money on the security of lands or buildings 
t6 the existence of several statutory incumbrances upon 
real property created by the legislation of the Colony. 
This is done in order that intending mortgagees may seek 
such protection to themselves and their securities as the 
circumstances may require or admit of.' 

Such protection may be gained by requiring an ample 
margin of security ; by taking an indemnity from the 
mortgagor or other persons against any claims under 
the statutory provisions; by charging all advances that 
may be made by the mortgagee in lespect of these 
incumbrances (with interest at an agreed rate) upon the 
subject-matter of the mortgage ; by giving the mortgagee 
an immediate right to sue the mortgagor for recovery of 
any such advances ; by so framing the mortgage that the 
power of sale and other remedies of the mortgagee shall 
arise on failure by the mortgagor to make the statutory 
payments or perform the statutory obhgations ; and, 
lastly, by requiring insurance against the risks created 
by this legislation. 

Having made these general observations, we will now 
draw attention to the several kinds of incumbrances 
referred to. 

By the Rating Act, 1894, rates can be recovered from Bates 
a first mortgagee, and the amount paid is deemed part of 
the principal money secured by the mortgage, and bears 
interest accordingly, though the mortgagee, at his option, 
may immediately recover the amount (without interest) 
from either the mortgagor or the •' occupier " (ss. 2, 
54, 56). Under s. 68 of the same Act the property can 



Fencing 



Bemoving 
gorae, etc. 
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be sold or leased for non-payment of rates: see hereon, 
Mayor of Christchurch v. Registrar of Supreme Court — 1896 
—16 N. Z. L. R, 482. 

A security consisting largely of unimproved lands may 
be impaired by the introduction into the district of the 
system of rating on the unimproved value. 

It is declared in the* interpretation clause to the 
Fencing Act, 1895, that the term "owner" does not 
include a mortgagee not in possession. 

The cost of removing the parts of trees and hedges 
over-hanging public roads and streets, and of removing 
gorse and other plants growing thereon up to the middle 
line thereof, can be recovered from the persons interested 
in the abutting private lands in like manner as rates are 
recoverable under the Rating Act, 1894 : see Municipal 
Corporations Act, 1900, s. 264 ; Public Works Act, 1894, 
ss. 186, 186 ; Amendment Act, 1896, s. 2, sub-s. 2. See 
also Noxious Weeds Act, 1900. 



ance^Acte'*^'' Mortgagees may be affected by the Babbit Nuisance 

Act, 1882, and the Amending Acts of 1886, 1890, and 
1891. Under the principal Act *• owner '* includes persons 
liable to pay the rates on the private lands concerned, and 
any persons in possession or in receipt of the rents or 
profits thereof (s. 2). ''Owners'' are liable to pay penalties 
for not destroying rabbits (s. 10), and further to pay the 
cost of destruction by the inspector (ss. 12, 18). In 
default of payment of this cost the land itself may be 
sold (ss. 14-20). 



Contractora' 
and Workmen's 
Lien Act 



In agreeing to advance money upon the security of 
a proposed building, by instalments, es the work proceeds, 
the provisions of the Contractors' & Workmen's Lien 
Act, 1892, must be borne in mind. (/) It has been 
held that in order for the lien created by this Act to 



(/) See aiUe, p. 45. 



1900 
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attach to mat-erials, they need not be supplied in oon- 
neotion with labour, and a fortiori that any work done to 
the material by the persons supplying it need not be done 
upon the building premises {In re WiUiams — 1899 — 17 
N. R. L. R. 712.) 

The Workers' Compensation for Accidents Act, 1900, workera' Com- 

pensation for 

- was passed on the 18th October, 1900, and was brought AooidMita Act 
into force on the 7th of June, 1901, by Order-in-Council- 
except as to s. 19 (avoiding any existing contracts whereby 
workers relinquish rights to compensation for personal 
injury arising from their employment), which section 
came into force on the passing of the Act (s. 1). Section 
18 of this Act is as follows : — 

** For the purpose of securing to the worker the 
full benefit of his claim for compensation under this 
Act, or for damages or compensation independently 
of this Act, the following provisions shall apply in 
every case where the accident, in respect whereof 
the claim arises, occurred in the course of his employ- 
ment in or about a mine^ factory j huUding^ or vessel. 

(1) ''At and from the time when the accident 
occurred, the amount of compensation or damages 
to which he may become entitled, whether under 
this Act, or independently of this Act, shall, by 
force of this Act, and notwithstanding that such 
amount is unadjusted or unascertained, be deemed 
to be a charge in his favour on his employer's estate 
or interest in — 

(a) '' Such mine, factory, building, or vessel, 
and the plant, machinery, tackle, and appliances 
in or about the same ; and also in 

(6) " The land whereon such mine, factory, or 
building is situate, or whereto it appertains. 

(2) *' As between themselves all such charges 
shall have priority according to the priority of 
the time when they accrue (being the time when 
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the aocident occurred) ; but such of them as accrue 
on the same day shall be deemed to accrue at the 
time when the earliest of them accrued, and shall 
rank equally one with another. 

(8) " Subject to the provisions of the last pre- 
ceding sub-section, every such cliarge shaU have 
priority over all existing or subsequent charges or 
encumhrames fwwsoever created, other than charges 
or eijcumbrances lawfully eidstiwj at the time of the 
commencement of this Act. 

(4) ** The Governor may from time to time, by 
regulations under this Act, prescribe the mode in 
which such charges may be enforced." 

The following is one of the regulations made under the 
above Act, and gazetted on the 16th of May, 1901 : — 

** Enforcimj Charge on Property " 

** 81. (1) The charge created by s. 18 of 
the Act may be enforced by sale of the property 
subject to the charge, at such times, in such 
manner, and subject to such conditions as the 
Court (^) awarding compensation or damages orders. 

" (2) For the purposes of this regulation the 
Court may make orders from time to time, 
either on its own motion or on the application of 
the party entitled to compensation." 

It is understood that persons lending money on 
mortgage since the 7th of June, 1901, require the pro- 
tection of insurance against the risks of this Act, and 
that several Accident Insurance Companies are taking 
these risks. 

(g) This means the Court of Arbitration constituted under the 
Industrial Conciliation and Arbitration Act, 1900: see Workers* 
Compensation for Accidents Act, 1900, ss. 8, 20 ; Regulations, d, 32. 
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It will be noticed that existing charges and 
incambrances are saved (sub-s. 4). The benefit of this 
provision would extend to assignees of such charges 
and incambrances. 

An incumbrance may also exist in respect of an order ^*****^^qx 
made under the Destitute Persons Act, 1894 : see s. 24. 

It may here be noticed that land can be taken SSm Sr'iands 
compulsorily under the Public Works Act, 1894, and its 
amendments for various kinds of Government and local 
works, and for purposes of settlement under the Land 
for Settlements Consolidation Act, 190Q* Compensation 
is payable in each case. In Russell v. Minister of Lcmds 
(the **Hatuma case ")— 1899— 17 N. Z. L. R. 241, 780, 
compensation in respect of lands taken under the latter 
Act was allowed on more liberal principles than had 
generally been recognised in assessing compensation in 
the Colony. 

Further Charges 

A short clause confirming the conveyance made in the 
mortgage may usefully be inserted in further charges. It 
will serve to pass the legal estate, if the mortgage should 
be held to be insufficiently attested or if the mortgagor has 
since acquired it. (h) 

Beleases of Mortgages 

By the joint operation of s. 60 of the Property Law 
Consolidation Act, 1888, and ss. 2 and 8 of the Amending 
Act of 1886 it is provided as follows : — 

In every mortgage or charge (other than a mortgage provieioii for 
under the Land Transfer Act) irrespective of its date there Sge^b^m*^'* 

ol receipt 

(h) The writer recollects the late Sir G. Jessel, M.B., pointing 
out from the Bench the usefulneBS of such a clause in farther 
charges, in a case in which there was a struggle for the legal estate. 

The clause may be expressed thus : '' And the mortgagor (by 
way of farther assurance) doth hereby convey, assure and confirm 
the premises unto the mortgagee subject to redemption under or by 
virtue of the said deed of mortgage and these presents." 



^ means 
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is implied an obligation on the part of the mortgagee, his 
heirs, executors, administrators, and assigns upon payment 
of the principal and interest at the time and in the manner 
mentioned in the mortgage, or at any time thereafter upon 
payment of the principal and interest then due (six clear 
months' notice of an intention to pay the same having 
been given) at the request and cost of the mortgagor, his 
executors, administrators (t) or assigns to return to him or 
them or as he or they shall direct the mortgagee or other 
deed, having indorsed thereon or annexed thereto a receipt 
in the form or to the effect following, and executed as 
hereinafter mentioned. 



Effect of 
reoeipt 



Execution of 
receipt 



Form 



The receipt vacates the mortgage, charge, or debt, and 
vests the estate and interest of the mortgagee in the 
property therein comprised in the person for the time 
being entitled to the equity of redemption without any 
reconveyance. 

The validity of a deed of reconveyance is, however, 
not affected by these conditions. 

Such a receipt, if given by a person, must be signed by 
him and attested by at least one witness, and if given by 
a corporation, company, or society must be under their 
seal, or, if they have no seal, then must be signed in such 
manner as legal documents are authorised to be signed by 
them respectively, or (whether they have a seal or not) 
may be signed and given by their attorney or agent 
empowered to give receipts and discharges for money due 
upon mortgages on behalf of such corporation, etc. 

The receipt may be registered. 

The form runs : — " — hereby acknowledge to have 
received all monies intended to be secured by the within 
(or above) written deed." 



(t) By P. L. G. A., 8 2, **heir" includes legal personal r^re- 
sentatives under the Administration Act, 1879. 
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The form does not provide for the receipt being dated, 
bat this is usually done in practice, (f) 

The effect of this receipt is to vest the legal estate in Decisions as 
the person who in equity is best entitled to caU for it, and SwKSpt"'* 
not necessarily in the person who actually pays off the 
mortgage : see Fourth City Mutual Benefit Building Society 
V. IFiZZwi»7M— 1879— 14 Ch. D. 140. Thus, where there 
are a first (legal) mortgage and also successive equitable 
mortgages, and the first mortgagee is paid off by the 
mortgagor, the receipt vests the legal estate in the first , 
of the equitable mortgagees ; though if the payment off is 
made by one of the equitable mortgagees who had no 
notice of any prior incumbrances, the legal estate would 
vest in him (S. C), and would extend to protect him in 
respect of any further advance made at the same time 
{Hoiking v. iSwitA— 1888— 18 App. Gas. 682). These 
cases were decided under the Building Societies' Acts in 
England. See also Lotmdeit v. Mitton — 1897 — 16 N. Z. 
L. R. 885. 

If the mortgagee is absent from the Colony and there is Mortga^ 
no person in the Colony authorised within the knowledge the colony 
of the mortgagor to give a receipt, payment may be made 
to the Colonial Treasurer, who gives a vesting receipt 
(Property Law Consolidation Act, 1886, ss. 2, 8). 

Under the Trustee Act, 1888, N. Z., vesting orders can vesting orders 
be made for the purpose of effecting a reconveyance of JJ^. ®' '^'"^*®® 
mortgaged land, stock, or choses in action in cases where 
the mortgagee is a lunatic or of unsound mind, or is an 
infant, or where the representatives of a deceased mortgagee 
are out of the jurisdiction, or cannot be found or refuse to 
reconvey ; and, also, in certain cases of doubt as to who is 
the proper person to reconvey: see ss. 6-8, 10-12, 28, 



(j) The Act of 1883 implied the obUgation only in future 
conveyances of land by way of mortgage. The amending Act 
implies the obligation in all mortgages effected whether by con- 
veyance or charge, and irrespective of their dates, and validates 
receipts given since the originaJ Act. The authority for the attorney 
or agent of a corporation, etc., to sign is new to the Act of 1885. 
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Re-conyeyance 
by legal 
personal 
repreaentatiye 
of mortgagee 



Case of part 
rment or of 
nsfer 



Joint account 



Special clausee 
for mortgages 
of leaseholds 



49, 58, 65 re-enacting provisions originally contained in 
the English Trustees' Belief Act. 

By the provisions now embodied in ss. 12, 18 of the 
Property Law Consolidation Act, we have obtained (and to 
some extent by anticipation) the benefits of the English 
enactments (first, and in part, appearing in s. 4 of the 
Vendor and Purchaser Act, 1874, and then in full in s. 80 
of the Conveyancing Act, 1881) enabling the executor or 
administrator of a deceased mortgagee to sell and convey 
and to reconvey a freehold mortgaged estate. But the 
radical alteration made in 1880 by the Administration Act, 
1879, N. Z., under which measure all freeholds vest in the 
legal personal representative has virtually superseded these 
provisions. 

Section 4 of the Vendor and Purchaser Act, 1874, of 
which s. 12 of the Property Law Consolidation Act (which 
appeared originally as Conveyancing Ordinance s. 40) is a 
virtual reproduction, was held not to extend to a release 
where the whole debt was not paid, or to a transfer of the 
mortgage {In re Spradberif^ Mort^jaffr — 1880 — 14 Ch. D. 
614), or to a conveyance under the power of sale {In re 
White's Mnrtffage— 1881— 29 W. R. 820). Section 18 of 
the Property Law Consolidation Act (taken from s. 4 
of the Sales by Mortgagees Act, 1870, N. Z.) appears 
to absorb the matter of s. 12, giving, in addition, the 
powers of sale and conveyance. 

Section 18 further provides that when one or more of 
several mortgagees shall die, the persons for the time being 
entitled to receive the mortgage debt may reconvey as if 
the whole legal and equitable interest in the debt were 
vested in them. Having regard, however, to the above 
decisions, it seems proper to mention in the mortgage that 
the money is advanced on a joint account. 

Leaaeholds 

Clauses should be inserted in mortgages of leaseholds 
requiring the mortgagor to pay the rent and perform the 
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covenants under the lease ; the insurance should he 
covenanted to he effected in terms of the covenant to insure 
(if any) contained in the lease, as the inclusion of the 
name of the mortgagee in the policy or other deviation 
from the provisions of that covenant may cause a forfeiture 
of the lease. 

If the mortG:a&:e is hv demise, a tnint of the last i^r°^ of 

_ o o rf ' nominal 

day (or few days) of the term in favour of the mortgagee reversion 
should he inserted. In England in later years the 
practice of taking an immediate trust of the last day of the 
term and not one after sale has grown up (Davidson's 
Prec— 1881— vol. ii., part ii., 4th ed., 119-121). It is no 
longer considered that the mortgagee encounters the risk 
of being held liable under the lease in the capacity of 
equitable mortgagee. It is also the practice for the 
mortgagee to take a power of attorney enabling him to 
execute any assignments of the nominal reversion for the 
purposes of the security (Key & Elph. — 1899 — 6th ed. 
vol. ii., 77). 

A consent by a lessor to a mortgage of a lease, Consent by 
containing a power of sale, extends to an assignment by 
the mortgagee under such power (Wilkin v. Commnri^l 
rrtyperty ('o.— 1890— 8 N. Z. L. R. 385, 892, 893). 

Trustees lending on leaseholds may dispense either Trustees 
wholly or partially with the production or investigation of leaseholds 
the lessor's title (Trustees Act, 1883, Amendment Act, 
1891, s. 7, sub-s. 2, identical with Trustee Act, 1898, Eng., 
8. 8, sub-s. 2). 

ScA unties urer IJonnif^h Undertakinffs and Ha tea 

By the Municipal Corporations Act, 1900, a Borough special loans 
Council may raise " special loans" for carrying out public 
veorks and undertakings. The public work or undertaking 
and the revenues derivable therefrom are charged by the 
Act with the loan and the interest thereon ; and, in 
addition^ the Council can, with certain exceptions, pledge 



96 



MORTGAGES 



Sanotion of 
eleoton 



Evidence of 

carrying 

proposal 



Loans by 
special order 



As to deben- 
tures and 
raising the 
loan 



Sinking fund 



other property and any *< special rate *' as farther security 
for the loan (ss. ldO-128). 

The sanction of the electors must be obtained in the 
manner set out in the 5th schedule. All persons on the 
district electors' roll can vote, with the exception of those 
entered upon a residential qualification, and each voter has 
but one vote (s. 22). The proposal is carried by a bare 
majority of the votes actually cast (s. 28). 

A notice is sent by the Mayor to the Colonial Secretary 
of the carrying of the resolution to borrow, accompanied 
by a statutory declaration by the Mayor or Town Clerk 
that the sanction of the electors was duly obtained ; and 
such notice, when gazetted, is made ** conchmve evidence 
that the loan to which it refers has been duly authorised 
as required by law " (5th schedule, clauses 5 and 6). 

Some loans are authorised to be raised by ** special 
order " without a poll being taken : see s. 128. 

Debentures for not less than £20 nor more than £1000 
each are issued for special loans and are in the form given 
in the 5th schedule. See further as to form and contents 
of debentures and coupons, ss. 186, 189, 141. The 
time for repayment of the principal must not exceed fifty 
years (s. 188), and debentures must not be sold by the 
corporation at a price to produce more than five per cent. 
(s. 189). 

The debentures pass by delivery, but provision is 
made for registering transfers, if desired (s. 140). 
Pending the raising of the loan, the debentures may be 
hypothecated by the corporation to secure temporary 
advances at not exceeding six per cent, per annum (s. 
144). The principal and interest, as and when payable, 
constitute debts of the corporation (s. 184). 

Provision is also made for establishing a sinking fund 
if desired, or redeeming the debentures by periodical 
drawings (ss. 146-151). 
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If default is made by the corporation, a receiver can be 2>^orotton 
appointed in whom will vest all parts of the '* district 
fund " (defined in s. 88) liable for the loan, and any 
sinking fund, and he is empowered to levy any rates 
pledged as security for the loan (s. 152, and 5th schedule, 
part iii.). 

" Special rates " intended to be pledged as security for Bpeoiai rates 
a " special loan *' must be made by ^* special order '* 
(s. 112). The procedure for passing a special order is 
given in ss. 72, 78. Section 75 enacts that no special 
order shall be quashed by any proceedings unless 
commenced within six months from the making thereof. 
Sub-s. 2 of s. 112 provides that every special rate shall 
be an annually recurring rate payable at such intervals as 
the special order directs and shall be levied year by year, 
-without further proceeding by the Borough Council until 
the loan is paid off. 

The Rating Act, 1894, provides the machinery for gj^^Ji^J^g 
making and collecting all local rates. Section 5 of the to ip^dai rates 
Bating Act Amendment Act, 1896, enacts that special 
rates made for the yearly or half-yearly charge on a loan 
shall be payable yearly or half-yearly as the local authority 
(which term includes a borough council — see s. 2 of 
principal Act) from time to time by special order directs. 
Sub-s. 2 of s. 87 of the principal Act requires the days of 
payment to be fixed ** at the time of making the rate.'' 

Sub-8. 4 of 8. 87 of the Bating Act, 1894, requires a 
special rate for securing the annual charges on a loan to 
** he made a continuing rate for a period of years equal 
to the currency of the loan." (l) 

A special rate may be increased or diminished from ^"^IJSJj^S^ 
time to time, so that the annual produce thereof shall 

(I) It will be seen that snb-s. 2 of s. 112 of the Monioipal 
Corporations Act, 1900, makes (by force of such Act) a special rate 
for a borough loan an annually recurriug rate. Quare whether the 
general enactment in the text applies to the case thus specially 
dealt with. 
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meet the interest, with the sinking fund, if any (Municipal 
Corporations Act, 1900, s. 114). Snb-s. 2 of a. 115 
provides that no special rate shall be quashed. 

iSSni A^*^ Special loans can be raised by various local authorities 

under the Local Bodies* Loans Act, 1886, and other 
statutes, the procedure being somewhat similar to that 
above described. 

Stamping 

Mortgages, bonds for payment of money, and bills of 
sale by way of mortgage, and transfers, releases, recon- 
veyances, and discharges thereof respectively, and agree- 
ments to mortgage are exempt from stamp duty (Stamp 
Act, 1882, end of 8rd schedule). 

Registration 

Mortgages of land can be registered except as to 
mortgages of leases for not exceeding seven years (Deeds 
Registration Act, 1868, ss. 14, 50, 51). 
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BILLS OF SALE 

The Actd regulating the registration of bills of sale and 
other instruments affecting goods are the Chattels Transfer 
Act, 1889, and the Amending Acts of 1895 and 1896. (a) 

The object of the publicity of registration is to prevent ^JSi^n 
persons from obtaining credit on the faith of being pos- 
sessed of goods, live stock, crops, wool, and other chattels 
that are, in reality, the subjects of secret assignments or 
other dealings. 

Accordingly the rights of grantees under registered ^^^^^ 
instruments of all kinds to which the Acts relate, are "appaient 

pODDODHlOll 

subordinated to those of the creditors (b) generally of the 
grantor, or of any individual creditor who issues execution 
against the goods (c), if at or after the time of the 
insolvency or execution the goods are in the possession or 
apparent possession {dj of the grantor (1889, s. 25). 

(a) These Aots are referred to in this chapter by the year as 
seotion number, as " 1889, s. 25." 

(b) As to the bankruptcy of one only of the owners of a chattel, 
over which one of them had given a bill of sale, and as to the 
authority of one partner to execute a bill of sale : see South Pacific 
Loan Co. v. Official Amgnee—l^^^—ll N. Z. L. B. 492. 

(c) Possession taken under an execution avoids an unregistered 
bill of sale pro tanto only (Sammers v. Eiby- 1890—8 N. Z. L. B. 626, 
and see English cases cited therein). 

(d) In s. 4 of the English Act of 1878, it is expressly declared Apparent 
that goods may be in the apparent possession of a grantor, although POBsesBion 
formal possession may have been taken by or given to another. 

In the recent case (not yet fully reported) of Antoniada v. Smith 
— 1901 — ^Law Times of 6th July, a mortgagee from a person who had 
taken an absolute and registered bill of sale from a relative (but had 
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Defeaaances 



Suooeniye 
assurances 



" Order and 
disposition " 



Distress for 
rent 



Secret instruments defeating or varying the provisions 
of registered bills of sale are avoided, as regards the 
property in or right to possession of {e) chattels comprised 
in the bill of sale (s. 26), while the device of giving 
successive bills of sale, each executed within the time 
allowed for registration of the previous one (so that the 
grantee could always produce a registrable instrument) is 
prohibited. 

A subsequent instrument executed, bond fide^ by way of 
further assurance is, however, not within the prohibition 
(s. 88). 

In New Zealand, registration of a chattel security takes 
the same out of the operation of the ** order and disposition 
clause*' in the Bankruptcy Act (1889, s. 25; Bankruptcy 
Act, 1892, s. 63, sub-s. 8 h). (f) 

A person cannot in New Zealand distrain for rent the 
goods and chattels (other than agisted stock) of any person 
save the tenant or person in possession (Distress Act, 1885, 



Possession 
by wife 



Poiseesion bv 
bailee 



Taking out 
of apparent 
possession 



omitted to renew the registration after five years) saooeeded against an 
execution creditor of such relative. The goods were in a hoose in 
which the relatives resided, and the question of apparent possession 
was raised. 

In Ramay v. Margett - 1894—2 Q. B. 18, it vras held by Esher, 
M. B., and Davey, L. J., re a purchase by a wife (who bad separate 
estate) from her husband, of articles that were in the house in which 
they lived, that the situation of the goods being consistent with 
either the husband's or the wife's posf^essioD, the law would attribute 
the possession tc the one having the legal title. 

An article in the possession of a bailee of the grantor, holding 
for safe custody, is in the apparent possession of the grantor, but 
otherwise if the bailee is a pledgee of the grantor (South Pacific 
Loan Co. v. Official Assignee —l^S— 11 N. Z. L. R. 492). 

As to what is apparent possession, see further Official Assignee v. 
Sto««ry-1895— 16 N. Z. L. R. 332. 

As to what amounts to taking goods out of the apparent posses- 
sion of the grantor, see Official Assignee v. Colonial Bank—lSQl — 
N. Z. L. R. 6 S. C. 466. 

{e) In England only the registration is made void (1878, s. 10, 
sub-8. 3). In New Zealand the instrument is void even between the 
parties (OwUs v. Lovicib— 1892— 11 N. Z. L. R. 178). 
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s, 8). Agisted stock are distrainable to the amount due 
for agistment (s. 6). But for s. 4 (referred to below) of 
this Act, a landlord could not, it is conceived, distrain 
chattels comprised in a bill of sale, for as the holder of 
the bill of sale has the property at law in the goods, 
they could not be said to be the chattels of the tenant 
(TonUin8(m v. ConsoUdated Credit (7o.— 1889—24 Q. B. 
D. 185). 

By 8. 4, however, the chattels comprised in a bill of 
sale are, for the purposes of distress for rent, deemed 
to be the property of the tenant or person in possession 
to whom they belong and who has given the bill of sale, 
if found upon the premises in respect of which the rent is due 
at the time of distress, (g) 

The registration of bills of sale, bailments, etc., requires Benewai of 
to be renewed every five years (1889, ss. 18, 17) and 
where an instrument by way of security is paid off, a 
memorandum of satisfaction thereof is filed (ss. 21-24). satisfaoUon 

The dealings against which the Chattels Transfer Acts Dealings 
are directed are assurances and devices which transfer Acts 
either the property in, or the right to possession, or to take 
possession, of personal chattels. In addition, agreements 
merely creating a right in equity to chattels, or an equitable 
charge thereon (see Bank of New Zealand v. Walter Guthrie 
and Co.— 1897— 16 N. Z. L. R. 484) are reached. 

(/) As to goods being in the order and disposition of a bankrupt : 
see Official AsHgnee v. Slattery -1896^1^ N. Z. L. B S32. 

An unregistered bill of sale is void as against the Official Case of bank- 
Assignee of the grantor, as regards a chattel in the apparent baok*^"**^^ 
possession of the grantor, at the date of the act of bankruptcy 
to which his bankruptcy relates back, although the grantee obtains 
possession before adjudication, and without notice of the act of 
tankmptoy {South Pacific Co. v. Official AsHgnee— 1899-17 N. Z. 
Ij. B. 492). 

(g) Section 5 must be considered as struck out, being inconsistent 
with s. 3 (Wertheim v. Sawwon— 1886— N. Z. L. R. 6 S. C. 208 ; 
Swart v. Btt«««— 1886— 11 N. Z. L. R. 796). 
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Exceptions Excepted from the operation of the Acts are, however : — 

Demises by mortgagees in possession to their 
mortgagors at a fair rent (notwithstanding that 
a power of distress would be implied by law). 

Securities over, and bailments and leases of 
fixtures (except trade machinery), together with the 
freehold or leasehold land to which they are affixed, 
though mortgaged or leased by separate words, and 
notwithstanding that power is given to sever them 
from the land. 

Assignments for the benefit of creditors, notwith- 
standing (see Hadley v. Beedom— 1895— 1 Q. B. 646) 
the exclusion of creditors who do not execute within 
a limited time. 

Transfers of instruments by way of security. 

Transfers of vessels (see chapter xi.). 

Transfers of chattels in the ordinary course of 
business of any trade or calling : see Termant v. 
Howatsonr-'1S88 — 18 App. Cas. 489 ; Official Assignee 
V. Slattery— 1825— 16 N. Z. L. R. 382. 

Debentures : see Geoghegan v. Greyfrwuth Point 
Elizabetfi RaUway Co.— 1898— 16 N. Z. L. R. 749 ; 
Bank of New Zealand v. Walter Guthrie and Co. — 
1897—16 N. Z. L. R. 484. 

Bills of sale of chattels in foreign parts or at sea. 

Bills of lading and warehousekeepers' certificates 
{In re Cunningham— 1885— 28 Ch. D. 682 ; Grigg v. 
National Guardian Assurance Co, — 1891 — 8 Ch. 206) . 

These excepted instruments, as will be recognised, are 
not of the class against which the policy of the legislature 
is directed, (h) 

(h) Marriage settlemeiits are excluded from the operation of the 
Engliah Act of 1878 (see s. 4), bat not from our Act. 

By a. 61 of the Sale of Goods Act, 1895, N. Z., it is enacted that 
sach Act is not to affect the enactments relating to chattels transfer. 
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Trade machinery is within the Act, with the exception Jj^^^yy 
of fixed motive power, and shafting, and machinery for 
transmitting the action of the motive powers, and with 
the further exception of steam, gas and water pipes in a 
factory or workshop, (i) 

By s. 2 of the Amending Act of 1895, book and other Book debts 
debts, not secured on land, are brought in. 

Fixed trade machinery (other than fixed motive power, JJ^JJjJJ^® 
shafts, pipes, etc.) are, as we have seen, within the scope of ^°JJ*g*^^ 
the Act, but, nevertheless, if such machinery is mortgaged 
or leased together with land, the instrument does not require 
registration. For as an assurance of the land alone would 
carry the fixed (j) trade machinery, the express inclusion 
of such machinery is immaterial {In re YcUes — 1888 — 
88 Gh. D. 112 — where there was no express mention; In re 
Brooke— lS9i — ^2 Ch. 600, decided by Kekewich, J.— where 
the fixed trade machinery was expressly mentioned.) 

But an unregistered mortgage of freeholds that expressly 
included ^^d^ and movable plant machinery, etc«, was held 
by Sterling, J. (distinguishing In re Yates), to be void even 
as to the fixed machinery, as the deed in his opinion con- 
ferred on the mortgagees a right to the fixed plant, etc., in 
addition to any right they would have as grantees of the land 
{SmaU V. National Provincial J5a»A— 1894— 1 Ch. 686, 
691). And in Johns v. Ware— 1899— I Ch. 859, Romer, J., 
decided that a mortgage of freehold land, and of the trade 
fixtures, with power to sell the latter separately, was a bill 
of sale. 

Both the English Act of 1878 (s. 5) and the New 
Zealand Act of 1889 (s. 2) declare that fixed trade 

(i) The very exhanstive definitions given in s. 2 of the Act of 
1889 ahonld be referred to for purposes of practice. 

(;) Ab to what degree of annexation of machinery to the soil, or 
to a building, will depriye saoh machinery of its character as a 
chattel : see Twmbull v. JtfiUs— 1869— 1 N. Z. C. A. 255. 
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machinery is a ** chattel.** By each Act fixtures {other 
than trade machinery) assured together with the land 
are exempt. But nowhere in either Act is it said that 
an €i88urance of land together with fixed trade machinery 
capable of passing with ike land without express mention 
is a bill of sale, which, of course, at common law it 
is not. And a power of sale of the premises '*or any 
part thereof" would not be deemed to authorise the 
severing of the machinery, and the sale of them separately 
from the land, so as to bring the case within the Act {In 
re YctteSy supra ; In re Brooke, supra^ 612, 618). 

In view of the possibility of In re Brooke being dis- 
tinguished or overruled, a higher degree of safety would, 
of course, be secured if the unregistered deed were in the 
form of an ordinary mortgage of land, with no express 
mention of the fixed trade machinery, except in the 
covenants to repair and insure. 

Where, however, such machinery is expressly assured, 
it should be seen that no movable chattels are included in 
the deed or in any schedule thereto, {k) 

Sales by mort- The above views clearly are unaffected by s. 58 of 

gagoM undor 

the ragiatrar the Chattels Transfer Act, 1889, adapting the provisions 
for sales by mortgagees under the direction of the 
Registrar of the Supreme Court to the case of ** chattels 
under this Act." The section says that the *' chattels, 

(k) A form of nniegistered mortgage of land with express 
assuranoe of fixed trade machinery is given infra. It is based on 
Precedent No. 37 in vol. ii. of Key A Elph. (1899). 

As to rights as between mortgagor and mortgagee to fiztares, see 
Gough V. fTood— 1894— 1 Q. B. 713 ; Hobson v. Gomn^e— 1897— 
1 Oh. 688; Key & Elph., vol. u., 149. 

In Irish Civil Service Building Society t. Mahoney — 1876 — 
10 Ir. C. L. B. 863, a lessee for years of premises, and a mill thereon, 
mortgaged the same, with all buildings, fixtures, etc., thereon and 
thereto. The mortgage (unregistered) was held to cover articles of 
trade machinery affixed to the mortgaged premtees in place of articles 
oi the same description affixed at the time of the mortgage, but 
that had been destroyed by fire. 
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or any part thereof, may be sold along with, or separately 
from land, if any, mortgaged to secure payment of the 
same monies as are secured by any instrument.** This 
obviously refers to the case of land comprised in a 
separate mortgage. The words quoted make it unnecessary 
in such a case to conduct separate sales. They cannot, it 
is submitted, be construed as giving to the mortgagee of 
land and fixed trade machinery comprised in a single deed 
a right, outside the provisions of that deed, to sever the 
machinery. 

Where goods are pledged and delivered to the pledgee, Pi^ewe 
an agreement or other document recording the transaction Acts 
and regulating the rights of the pledgee as to sale, is not 
within the Chattels Transfer Acts, and accordingly does not 
require registration. In particular it is not '< an agreement 
by which a right in equity to personal chattels or to a 
charge or security thereon '* is conferred. It regulates the 
exercise of a legdC right {ex p. Hubbard — 1886 — 17 
Q. B. D. 690, 700, 702 ; see also Newlove v. Shrewsbury — 
1888—21 Q. B. D. 41; and Morris v. Delobbel-Flipo— 1892 
— 2 Ch. 852 ; and compare Hurrey v. Bank of New South 
TFoZes— 1882— N. Z. L. R. 1 C. A. 115 where it had been 
decided in New Zealand that a mortgage of chattels might 
be by agreement only, and, apparently without writing.) 

A precedent of an agreement not requiring registration 
is given in "Prideaux's Precedents** — 1900 — 18th ed., 
vol. i., 881. 

Contents of Instruments 

Every instrument must contain or have annexed ^J^^^^' 
thereto (Z) or written thereon a schedule containing an 
inventory of the chattels comprised therein (m) ; and is 

(I) The sohedole mtut be fastened to the mstroment in some 
way at the time of ezeoation (Sommers v. EUnf^ 1890 — 8 N. Z. L. B. 



(m) An instniment need not state the locality of the ohattels 
comprised in it {Hunt v. Rangitikei Fibre Co.— 1891^10 N. Z. L. B. 
42) ; bnt aa to live stock, see pott, p. 114. 
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Ghnoitortobe 
tme owner 



void as against creditors in respect of chattels that are 
not so described, and that are in the possession or 
apparent possession of the grantor (s. 29). (n) 

By the English Act of 1882, securities for money 
must have a schedule in which the chattels are to be 
'* specifically*' described. As to what is a specific 
description : see Carpenter v. Denn — 1889 — 28 Q. B. D. 
666 ; Davidson v. Carlton Bank^l89S—l Q. B. 82, 86. 86 
(" 1800 volumes of books " in the " study " held sufficient : 
examine this case) ; Wiu v. Bonn^— 1887— 20 Q. B. D. 
114 ; Highley v. Chreenwoodr— 1890— 26 Q. B. D. 277. 

See 'further as to sufficiency of description in a 
schedule : Peake v. Hogg—lBSS—JH. Z. L. R. 4 S. C. 190 
(cooking utensils and crockery) ; Christchurch Finance Co. 
V. Dttmnt— 1889— 7 N. Z. L. B. 619 (horse and buggy) ; 
Simmers v. ^%— 1890— 8 N. Z. L. E. 626 (stationery). 

Each book debt is deemed a separate chattel, and the 
name of the debtor or firm of debtors and the amount of 
the debt must be given so far as reasonably necessary to 
show by whom it is owing. (1896 s. 4). 

And an instrument is void (o) in respect of any chattels 
of which the grantor was not the true owner at the time of 



(n) The above Beotion says that the instroment shall "have 
e£Fect *' only as to the described chattels ani shall be void (as above). 
If it has ttffeot only as to the described articles it would be void 
aUogether as to those not described. Sarely it is only meant to 
avoid the dealing with the nndesoribed articles as against creditors. 
A similar inconsistency occors in s. 4 of the English Act of 1882, 
which section, however, states that the instmment shall be void " as 
against the grantor " instead of void as against creditors, in respect 
of any chattels not described. 

The writer since making the above observations has seen Mr. 
Beed's remarks on this section. He says '* the proper oonstmction 
probably is that the latter clanse of the section qnalifles the first." 
He suggeste another oonstraction, namely, that the instmment, 
though not void as against the grantor, has no effect as a grant of 
articles not specifically described bat operates only as a license to 
seise them (Beed^s Bills oi Sale--1895— 10th ed., 77). On none of 
the above views therefore is the instmment altogether void. 
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the execution of the same (1889 s. 80). A grantor is still 
the *' true owner " though he has previously mortgaged the 
chattels (In re Bargenr-189i—l Q. B. 444). "True 
owner'* means "legal owner'* {In re Sari — 1892 — 2 
Q. B. 591). 

An mstrument in the form of a bailment, but which is, Bailments 
m reality, only a security for money lent, is void under 
New Zealand law {Marks v. Berkley— 189^— 12 N. Z. 
L. R. 889). Compare however Smart v. Russell— 1892— 
11 N. Z. L. R. 796. {p) 

But the requirements that there shall be a schedule ExcepMonB in 

and that the grantor shall be the true owner do not wool, crops an 

extend to invalidate any instrument in respect of stock, tores, plant 

wool or crops (9), or any fixtures, plant or " trade machinery 
machinery'* used in, attached to, or brought upon any 
place in substitution for any of the like fixtures, etc., 
described in the schedule to the instrument (s. 81). 

Property to be afterwards acquired is assignable in Aft«r-aoqnire< 
equity : at law it is not assignable, though a license to 
seize it can be given, which, being exercised, gives the 
licensee a legal title. It is prudent, therefore, to take both 
an assignment and a license to seize (r), and this course is 
adopted in the cases in which chattels to be subsequently 
acquired may legally be dealt with under the provisions of 
the Chattels Transfer Acts. 

(0) The oorresponding Beotion (5) of the English Act of 1882 
adds " save as to the grantor." 

{p) As to the distinction between a sale and a bailment : see 
In re Crawford — 1887 — 6 N. Z. L. B. 56. As to subsequent additions 
to an incomplete chattel: see Taylor v. Pyne—18S9—7 K. Z. L. B. 
555 ; see also Hunt v. RangiUkei Fibre Co.— 1891—10 N. Z. L. B. 42 
(as to flax undergoing a subsequent dressing process). 

(q) It seems that flax which is " cut," " bleached '* and *' stripped " 
at the time of the execution of a bill of sale over it is not a ** crop " 
within the meaning of s. 81 (Hunt ▼. RangiUkei Fibre Co, — 1891 —10 
N. Z. L. B. 42). 

(r) Notwithstanding the rule as to the prevalence of equity, 
the Oonrts still recognise the existence of the equitable and legal 
interests {Joseph v. Xyoiu— 1884— 15 Q B D 280). 
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Defeasances («) 

A defeasance or condition is something restricting, quali- 
fying, or charging the interest given to the grantee by the 
instrument {ex p. Cotti;w— 1876— 10 Ch. 867, 872 ; ex p. 
Southeran— 187^— h. R. 17 Eq. 678), and may be verbal 
(Chnstchurck Finance Co. v. Ditrant— 1889— 7 N. Z. L. R. 
619). It is immaterial whether the defeasance be in favour 
of the grantor or the grantee {Edwards v. Marciu — ^1894 — 
1 Q. B. 687). 

The declaration of trust referred to in the defeasance 
clause (s. 26) means one between the grantee and grantor 
{RoHnson v. ColUngwoodr-lSM—U L. J. (N.S.) C. P. 18). 

A promissory note given for the sum secured by the 
instrument has, under circumstances, been held to be 
{(?ounsell v. London and Westminstsr Loan Co, — 1887 — 
19 Q. B. D. 612 ; Cm v. Fisher— 1889— 6 T. L. R. 604) 
and not to be {Christchurch Finance Co. v. Durant — 1889 — 
7 N. Z. L. R. 619 ; Commercial Property Co. v. Official 
Assignee— 189(y— 8 N. Z. L. R. 660) a defeasance. 

Where a second Bill of Sale incorporates the first by 
reference only, and it is impossible to discover what the 
real defeasance of the second instrument is, without an 
examination of the first, the second instrument is void 
{Ferrie v. Isaacs— 1882— 7 N. Z. L. R. 746). 

A guarantee by a third person for payment of the 
amount secured is not a defeasance {Official Assignee of 
Wilson V. Bank of Australasiar--18dl—^. Z. L. R. 888, 
846, 846). 

A transaction subsequent to, and distinct from, an 
instrument cannot be a defeasance thereof within the 
meaning of the Act {ib. at pp. 888, 844, 846). 

The proviso to s. 26 of the Act of 1889 enacts that in 
the case of a document collaterally securing all or any part 
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of the money secured by an instrument, it is sufficient 
to set forth in the instrument, or a schedule thereto, 
the date of, and names of parties to the document, the 
nature of the security, and the amount secured by such 
document. 

But an instrument is not a defeasance merely because 
it constitutes a collateral security {Carpmur v. Denn — 
1889—28 Q. B. D. 566) and the above proviso refers 
only to a collateral security that is in effect a defeasance 
(Official Assignee of Wilson v. Bank of Australasia, supra , 
at 887, 845, 846). 

The defeasance clause does not apply to instruments in Jxceptioiis 

^^ *' from operation 

respect of stock, wool or crops, or substituted fixtures, of def eaeance 
plant or trade machinery (1896, s. 9). 



Instruments by way of security are void as against the ^;^25°mc**' 
assignee in bankruptcy of the grantor's estate, if executed iUee for past 
within four months prior to the filing of the petition on 
which the order of adjudication is made, except as to 
money actually advanced or paid (including unpaid pur- 
chase money where the instrument is executed within 
twenty-one days after the sale) or the actual price or value 
of goods or chattels sold or supplied by the grantee to the 
grantor contemporaneously with, or at any time after, the 
execution of the instrument (s. 27). {t) 

In re Somerville— 1889— 7 N. Z. L. R. 400, it was 
held that a bill of sale for a past advance, executed within 
such limit-ed time was void, though made in pursuance of 
an agreement entered into prior to that time, and when 
the advance was made. 

{t) The SkhoYb provision is repeated in sub-a. 2 of s. 79 of the 
Bankmptoy Act, 1892, with the variation that the foor months are 
computed prior to cidjudication. The 8rd sub-s. protecting bond 
fide encambrances for value does not apply to the 2nd sub-s. (In 
re Marsh -1893—12 N. Z. L. R. 456). See further as to s. 27, 
In re Gore— 1895—13 N. Z. L. R. 710; In re McCandlish—lS97— 
16 N. Z. L. R. 407. 
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In re Mary Ann Hill— 1891— 16 N. Z. L. R. 129, 
several unregistered chattel securities that had been con- 
solidated into a new unregistered instrument, invalid 
because executed within four months prior to bankruptcy, 
were held not to have been thereby cancelled. (The mort- 
gagee having seized and sold the chattels two days before 
the bankruptcy, the want of registration became, of course, 
immaterial : see s. 25.) 

Fnudoient The *' fraudulent preference'' clause of the Bankruptcy 

preferenoas ^^^^ ^g^g ^^ ^^ ^^^^ ^^^ invalidates, as against the 

Official Assignee, transfers, charges, and other transactions 
made with a view to prefer a creditor, if the person making 
the same is adjudged bankrupt within three months. The 
rights of bona fide purchasers, payees, and encumbrancer9 
for value are saved (s. 8). (m) 

Delay la taWnj In Morris v. Morris — 1896 — A. C. 626 (on appeal from 
registering New South Wales), the appellant had advanced money in 
good faith to a person who appeared to be solvent, taking 
a bill of sale over all the debtor's property, but without 
taking delivery, or registering the bill of sale, until just 
in time to prevent its being avoided under the Bills of 
Sale Act. The transaction was attacked under the 
18 Eliz. c. 5, and ss. 68, 64 of the Bankruptcy Act, 
1887, N. S. W. The Privy Council upheld the transaction, 

(tt) By 8. 58 of the Bankruptoy Act, 1898, the date of the filing 
of a debtor's petition or of the order made on a creditor's petition is 
the date of adjudication. By s. 57 the bankruptcy relates back, if on 
a creditor's petition, to the act of bankruptcy on which the order of 
adjudication is made, and, if on the debtor's own petition, to the 
filing thereof, or in either case, if there are several acts of bank- 
ruptcy to the first oonmiitted within three months before the order 
of adjudication or filing of debtor's petition. 

But the bankruptcy does not relate back to any prior act of 
bankruptcy unless at the time thereof the bankrupt was soffioienUy 
indebted for a petition to be supported and these debts remain dae 
at the time of the adjudication. 

By s. 63, sub-B. 1, the property of the bankrupt vests in the 
Official Assignee, and the "order and disposition" clause (s. 6S, 
sub-s. 8) applies as at the commencement of the bankruptcy. Acts 
of bankruptcy are defined in s. 29. 



be filed 
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no intention to defeat or delay creditors having been 
shown to exist at the date of the same. 

In deciding questions as to a chattel security the Court ^^'^^^'"^^ 
will look into the real transaction between the parties and motion 
consider the true nature of the document {Beckett v. Tower 
Assets Co.— 1891— 1 Q. B. 688 ; United Forty Pound Loan 
Club V. Bext(m—lS91—l Q. B. 28 (note); MadeU v. 
Thomas S Co.— 1891— 1 Q. B. 280). 

The Chattels Transfer Acts do not however take away saving of 
common law rights between the parties themselves {Eeg, rights ^ 
V. Dibh Jrfo— 1897— 15 N. Z. L. R. 591). (v) 

Begistration 

Registration is effected by filing the instrument, or a iiMtrament 
true copy of it, in the Supreme Court, with an affidavit ^^^ftto 
deposing to the date and place of execution and to 
residence and occupation of the grantor and of the 
attesting witness and verifying their respective signatures. 
Where a copy of the instrument is filed the affidavit also 
verifies such copy. 

The affidavit should not be sworn before the solicitor 
to the grantee {Baker v. Ambrose— \S9Q—^ Q. B. 827). 

Where there are several grantors the date of the first ^!^2[[^^ 
execution by a grantor is deemed the date of execution of 
the instrument. 

In cases of bailments, the date and place of execution Baiimeuts 
by, and the residence and occupation of, both grantor and 
grantee must be given. 

A person may reside where he carries on his business, "Beaidence" 
though he does not sleep there {Hewer v. Cox — 1860 — 8 
E. & E. 428 ; see also ex p. McHaUie~lQ7S—lO Ch. D. 
898). 



(v) As to eqaitable relief where all instahnents under bill of sale 
are expressed to become due on non-payment of any one instalment : 
8M In re aore— 1995— 13 N. Z. L. R. 710, 



r. 
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DesoriptiOD of 
grantor 

" Oentleman " 



"Married 
woman " 



The grantor must so be described that those who know 
him would recognise him {Fea^t v. Rohimon — 1894 — W. N. 
14, where *' gentleman of no occupation " was held by 
Bomer, J., to sufficiently describe a country gentleman who 
was a sleeping partner in several firms). 

The description <* married woman '* was held insufficient 
where the woman was living apart from her husband, and 
was manager of a dressmaking business (KembU v. AddUon 
—1900—1 Q. B. 480). 

Addreageii In a bill of Sale, by way of security, it seems essential 

should be given f J J ji 

in bill of Bale that the addresscs of the parties should be given : see s. 42 ; 
compare s. 9 of English Act of 1882 ; and see schedules to 
both Acts ; and Altree v. Altree—18dS—2 Q. B. 267. 



Club addreiB In Dolcini V. DoZam— 1896— 1 Q. B. 898, the grantor's 

club, through which he received letters, was held a suf- 
ficient address. 



Generally as to 
description of 
grantor 



Witness signing 
two attestation 
clauses 



Clerk giving 
employer's 
and private 
addresses 



" The object of the Act is to give notice to all who are 
likely to deal with the grantor of the bill of sale, not to 
enable a person who is curious on the matter to trace him 
out": per Blackburn, J., in Larchin v. North Western 
Deposit Bank—lS75—L, R. 10 Ex. 64. The description 
must, however, enable him to be easily found by postmen 
and others {Mount Wellingtmi Eoail Board v. Vara — 1889 
— 9 N. Z. L. B. 641) : see further as to sufficiency of 
description of grantor {Plimmer v. Duggan — 1882 — 
N.Z. L.R.I B.C. 86). 

An instrument is duly attested if the witness of the 
signatures of two grantors adds his residence and occupa- 
tion in the first attestation clause only, merely signing his 
name in the second {Bird v. Darey— 1891— 1 Q. B. 29). 

In Sinvnans v. Woodward— ISd^—A, C. 100, the 
House of Lords brushed aside an objection founded on the 
fact that a clerk had given in the attestation clause his 
employer's office address, and in the affidavit another 
address, being presumably that of his private residence. 
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No greater particularity is required in adding the ^^^®^arit 
residence and occupation of the witness than in witnessing reqaired 
a deed concerning land. The same particularity as is 
required in the affidavit of execution is not here necessary 
— " J. Brown, law clerk, Wellington,'* is a sufficient 
description in the instrument (Te Aro Loan Co. v. Carrier mi 
—1896—14 N. Z. L. R. 411). 

The time allowed for registration is twenty-one days. Time 
Where there are several registrars in any provincial district 
the registration may be effected with any of them, a 
circumstance that should be borne in mind in making 
searches. 

Book debts are treated as being *' situate " where the Book debts 
grantor longest resided or carried on business for the 
previous six months. 

The true copy of the instrument that may be filed copy must be 

V,. „ . / X eseentially 

means a copy essenttaUy true, (w) true 

Priority, as among conflicting instruments, obtains in Priority 
the order of their registration unless the subsequent 
grantees had notice of the prior instrument (1889, s. 82). 

It was held by Chapman, J., adopting the dictum of Registration 
Lord Clemsford in Holrayd v. Marshall— 1SQ2— 10 H. L. C. SS" "^^'^ 
227, 228, that registration of a bill of sale is equivalent to 
notice {Driver v. Pz'«— 1870— Mac. 812, 827). {a^ 

The time for registration or renewal may be extended wjl" °' 
by a judge, but not after bankruptcy of a mortgagor 
(In re Parsons — 1898 — 2 Q. B. 122) and a Judge may also, 

{w) Sharp v. McHenry— 1887— dS Cb. D. 427, 448 (blanks) ; see 
also Gardner v. Shaw— 1871— 19 W. R. 76 5 (mis-spelling) ; Lamb v. 
Bruce— 187^—45 L. J. N. S. Q. B. 638; In re Hewer ~18S2— 21 
Ch. D. 871 (words omitted) ; and Thomas v. -Roberts— 1898— 1 Q. B. 
657 (omission of date of execution). 

{x) The procedure for registration is set forth in ss. 3-12 of 
the Act of 1889, in s. 3 of that of 1895, in ss. 4 and 8 of that of 
1896, and in the forms and directions given in the 1st and 2nd 
schedoles to the Act of 1889 : see also s. 20 of that Act. 



114 



BILLS OF SALE 



Partioulars to 
be given 



in proper cases order a supplemental affidavit or a 
memorandum of satisfaction to be filed (1889, ss. 12, 24). 
An application to file an affidavit rectifying an error has 
been granted though interpleader proceedings were pending 
{McDermott v. Jona.s— 1891— 9 N. Z. L. R. 722). 

' InstrumenU Compridn^ Stock 

The brands or other marks on ** stock," or their sex, 
age,, name or colour, or other description (so that they may 
be reasonably capable of identification) must be given in 
the instrument or the schedule, otherwise the stock not so 
described, if in the apparent possession of the grantor, will 
be liable to claims by creditors. Moreover, the land or 
premises on which the stock are must be mentioned in 
such instrument or schedule (s. 84). 

Unless otherwise expressed therein, an instrument 
comprising stock includes the increase thereof and all 
stock of the grantor branded or marked with the brand or 
mark specified in the instrument, or which the grantor has 
agreed to so brand or mark, and which shall after the 
execution of such instrument be depasturing or be at, in, 
or upon any lands or premises mentioned in such 
instrument or in the schedule thereto (s. 85). 

Invalidity of An unregistered instrument comprising stock is invahd 

instrument against a bond fid^ purchaser for value without express 



Increase 
included 



notice, and 
(s. 25). 



is also liable to be defeated by creditors 



Mortgagor may Shearing and disposing of wool of sheep comprised in 

possession a security, before default made and possession taken, is not 

an offence under the penalty clause (s. 52) referred to later. 



Crops that may 
be pledged 



Securities over Crops 

An instrument by way of security may be granted over 
the ** crops" described or referred to therein or in the 
schedule thereto that in the ordinary course of husbandry 
can be harvested and taken off the land within one year 
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from the execution of the instrument, then actually, or 
intended to he, sown in, or growing upon, the lands 
mentioned in such instrument, and entitles the grantee 
to the crops, not only while growing, but afterwards when 
separated from the soil, and whether stacked or stored on 
the land where grown, or on any other land or premises. 

The rights of a landlord or mortgagee under a prior Baying of rights 
lease or mortgage of the land, who has not consented in mortgagee of 
writing to such instrument, are saved. The registered 
instrument is unaffected by subsequent dealings with the 
land (ss. 86-88). 

An unregistered ** instrument" made in respect of crops ^^Jj^^ 
is invalid against a bond fide purchaser for value without instrument 
express notice and is also liable to be defeated by creditors 
(8. 26). 

Where a security is given in respect of a deficiency ?®5^*y '**^ 
that has resulted after realising a security over crops, such realisation 
deficiency is deemed money actually advanced at the time 
of the execution of the instrument within the meaning of 
the section invalidating, in certain cases, securities executed 
within four months before bankruptcy (s. 27). 

Securities over Wool 

An instrument by way of security may be granted over Nature of 
the wool of the next ensuing clip from the sheep referred ^ 

to therein, then depasturing upon the lands mentioned 
therein, and entitles the grantee to such wool, not only 
while growing, but when shorn and wherever it may be. 
Subsequent dealings with the sheep are not to affect the 
instrument. The grantor of a security over sheep may, 
with the written consent of the grantee, give a valid 
security over the next ensuing clip of the wool of such 
sheep (ss. 89, 41). 

An unregistered ** instrument " made in respect of £"^^7* 
wool is invalid against a bond fide purchaser for value 
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without express notice and is also liable to be defeated 
by creditors (s. 26). 

ForniJi 
Pormaand The Chattels Transfer Act, 1889, provides various 

implied olausea » » r 

forms. Instruments by way of security for the payment 
of money or performance of an obligation may be in the 
form (y) or to the effect set forth in the 6th schedule 
thereto, with such variations and additions as therein 
expressed (s. 42). This form comprises an assignment of 
the chattels by way of mortgage to secure the payment of 
the mortgage debt and interest on dates to be filled in. 
The form contains directions to state the << residence and 
occupation *' of the mortgagor and mortgagee, and to 
state the amount advanced or other consideration. 

By ss. 48, 44, various covenants, powers, and other pro- 
visions set out in the 6th and 7th schedules are also implied 
in instruments. These provisions may be negatived or 
modified (s. 48). Being, however, framed in the searching 
and exhaustive manner in which strict conveyancers were 
in the habit of drawing them, they are generally relied 
upon by the profession in practice. The following is a 
prScis of these implied provisions : — 

Covenants in In every instrument are implied covenants by the 

all inatrumente . . , 

grantor for title. 

Scuritii? *" ^^ every instrument by way of security are implied : — 

Covenants for payment of the principal and interest, and 
of interest on any further advances secured ; that the 
grantor will not prejudicially affect the chattels, and will 
pay the rent of any land on which they are situate ; 
and will maintain and replace the chattels and execute 
new instruments over replaced chattels. Provisoes that until 
default, etc., the grantor may retain the chattels {z) ; and 

iy) In England, bills of sale by way of secarity mnst rigidly 
comply with the form prescribed in the Bills of Sale Act, 1878, 
Amendment Act, 1882. 
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that negotiable ihstruments are not to affect the grantee's 
rights nor (whether given before or after the instrument) 
are to merge in the covenants. 

A power is implied in the grantee on default in Power of aaie 
payment of principal or interest or performance of 
covenant, or on bankruptcy, or on a judgment being 
unsatisfied for ten days, immediately (a) or at any time 
afterwards, and without notice, and notwithstanding any 
subsequent acceptance of payment, to enter upon any 
premises where the chattels may be and take possession 
of, and sell the same, with power to allow time for pay- 
ment, and to execute assurances and give effectual receipts. 
Purchasers- need inquire as to the propriety of the sale. 
From the net purchase moneys the mortgage debt is to 
be deducted although not due and notwithstanding that 
any negotiable instruments may be current for the same. 

In securities over stock there are implied, in addition, 2o^tiS**^*^^ 
a power for the grantee to enter upon the lands where the 
stock are depasturing and to view the same. The grantor 
undertakes that the mortgaged stock are depasturing on 
the lands mentioned and that he will not further encumber 
the same or remove stock so as to reduce the number 
below that mentioned in the mortgage (he being permitted 
to sell stock in the ordinary course of business, not leaving 
less than the stipulated number on the land). He further 
covenants to brand and earmark the stock and their 
increase and to keep the stock clean, to pay the expenses 
of managing the land and stock and provide proper 

{z) This gives the mortgagor the right until default to shear 
sheep and sell the wool {Britiih db N. Z. Mortgage Co, y. Arbuekle 
— 1886— N. Z. L. B. 4 S. G. 319). 

(a) Where the amount is made payable on demand sufficient 
time most be allowed to enable the money to be paid, and that to a 
person authorised to receive it : see hereon, Beed's Bills of Sale— 
1895— 10th ed., 108 ; Petert v. Jowpft— 1878— 3 N. Z. Jur. N. S. 
8. G. 142. As to exercising a power of seizure and sale expressed 
to be exerdaable without notice : see Webb v. National Bank of N, Z, 
— 1877--8N.Z. O.A. 884. 
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In seourities 
oyer crops or 
wool 



Abbreyiatad 
expressions 



Definitions, 
eto. 



assistance and to render yearly returns of the stock to 
the grantee. 

All stock belonging to the grantor, branded with the 
specified mark, of which possession shall have been taken 
are made subject to the security, and the grantor 
covenants for further assurance thereof and for pay- 
ment of all license fees and head moneys and other 
outgoings and for performance of all regulations, with 
power, in default, for the grantor to make such payments 
and recover them with interest at seven per cent, per 
annum, or add the amount to the security. 

Lastly, the grantee, having taken possession, may 
continue therein and manage the land and stock until 
sale and add the expenses, with interest, to the security. 

In securities over crops or wool provisions are iinplied 
for the gathering and carrying away the crop« and making 
them marketable, and for shearing, sorting and packing 
the wool and marking the bales and for delivery of the 
crops and wool, and the grantee has power of sale or of 
shipping and exporting for sale. 

From the proceeds may be deducted, in addition to the 
debt, rents and mortgage moneys paid to landlords or 
mortgagees for the protection of the security and the 
expenses of harvesting (or shearing) and packing and of 
sale and shipment and all other reasonable charges. 

By s. 45 the abbreviated expressions given in the 8th 
schedule, unless inconsistent with the instrument, have 
the meanings assigned to them respectively. These 
expressions are ** upon demand," ** further advances,*' 
** will upon demand pay the balance due upon the account 
current between them," ** will insure," and " will brand." 

<< Grantor "in the Act includes a person agreeing to 
grant or assign. *' Grantee " similarly includes a person to 
to whom chattels are agreed to be granted or assigned. Both 
terms include executors, administrators and assigns (s. 2.) 



BILLS OF SALE 119 

Where there are several grantors or grantees the 
obligations and benefits of the instrument are several 
as well as joint unless a contrary intention appears (s. 46). 
Unless the contrary is provided, the express and implied 
provisions of instruments bind and operate for the benefit 
of the executors, administrators and assigns of the parties 
(s. 47). 

Sealing is not essential to the validity of any Execution 
instrument under the Act, but every execution of an 
instrument must be attested by one witness, to whose 
signature must be added his " residence " and ^* occupation " 
(s. 49) : see ante, pp. 112, 118. 

A bill of sale can be executed by an attorney (1889, 1st 
schedule,) and that in his own favour {Fumival v. Hudson 
—1898—1 Ch. 886). 

By s. 110 of the Native Land Court Act, 1894, it is Execution by 

natives 

provided that any instrument which may be registered 
under the Chattels Transfer Act, 1889, if executed after 
the coming into operation of the said Act of 1894 by a 
grantor who is a ** Native" (b) residing in the North Island, 
shall be void, as against such grantor, unless such instru- 
ment is executed with the formahties prescribed in 
execution of a deed by s. 58 of such Act of 1894, so 
far as the same are apphcable to such instrument (see 
ante, pp. 86, 86.) 

The provision made by s. 64 of the Act of 1894 for 
dispensing with translation and interpretation, appears not 
to apply to the case of an instrument under the Chattels 
Transfer Act. 

Every instrument to which the Acts relate may be Tranafers 
transferred by a document to the effect set out in the 

(&) Defined as meaning an aboriginal native of New Zealand 
and including half-castes and their descendants — the term " half- 
caste " being, in its turn, defined as including the descendant of a 
half-caste (Native Land Court Act, 1894, s. 2). 
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As to regis- 
tration of 
transfers of 
seourities 



Penalty 



9th schedule. The transferee has the same rights and is 
subject to the same obligations as the transferor (s. 50). 

Transfers of instruments by way of security do not 
require registration {ante, p. 112) but, nevertheless, maybe 
registered at any time, and a registered transfer of such 
an instrument has priority over an unregistered transfer 
or over one registered later (s. 61). 

It is a criminal offence for a grantor of an instrument 
by way of security to defraud the grantee, or impair his 
security by sale or delivery of the chattels, or other means 
(s. 52) : see hereon Hefj. v. DM Zrfo— 1897— 15 N. Z. 
L. R. 591. 

Stamping 

See ante, p. 98, as to exemption from stamp duty. See 
further at the end of the 8rd schedule to the Stamp 
Act, 1882. 



Chapter XI. 



MORTGAGES AND TRANSFERS OF SHIPS 

Sea-going vessels registered under the Merchant Mortgages of 
Shipping Act, 1694, Imp., or shares therein, are mortgaged vosseis 
by means of the forms of mortgage given in the schedules 
to that Act, printed copies of which are obtainable at the 
customs offices in the Colony. The mortgage should be 
registered at vessel's port of registry. 

The local collector of customs is generally the registrar Begistration 
under the Merchant Shipping Act, 1894 (s. 4), and is 
supplied with printed ** instructions " from the Home 
Goverment as to his duties and powers. 

As to the power of the Governor : see s. 89. 

A power of sale is given to a registered mortgagee by Power of sale 
the direct operation of the Act (s. 85). This power, 
though- conferred in absolute terms, should be exercised 
only when default has been made. 

Provisions as to insurance and other special provisions Special 

^ ^ provialons 

are, it is imderstood, usually embodied in a separate deed. 

An absolute transfer of a vessel (termed a ** bill of Absolute 

tranafera 

sale *') is also made in a printed form, and is registered, 

the transferee making a declaration of ownership and of 

his British nationality. This declaration is not, however, ^ ®^^***^ 

required from a mortgagee. 

A biU of sale executed by a mortgagee under his power Transfer under 

power of Bale 

of sale should be expressed to be made imder such power ,& mortgage 
imd the date and registered number of the mortgage 
should be referred to. 



122 



MORTGAGES AND TRANSFERS OF SHIPS 



Taking 
posaewion 



Maritiixie 
liens 



Mortgagee 
takinfl absolute 
transfer 
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wages 



Master's dis- 
bursements 



The Crown Law Officers of this Colony have recently 
advised that the registrar can refuse to register such a 
bill of sale unless the mortgagee enters into the absolute 
covenants for title appearing in the printed form. 

A mortgagee can, in case of default, take possession of 
and trade with the vessel, as mortgagee in possession, (a) 

Maritime liens, such as those for the wages of the 
crew, though incurred subsequently to the mortgage, take 
priority over the same. This subject should be carefully 
considered by intending mortgagees. 

Mortgages are sometimes effected by taking simply an 
absolute bill of sale. The Act preserves, however, the 
equities of mortgagors and others (s. 57 ; see also s. 34) 
though no notice of any trust can be entered on the 
register (s. 66). 

As to liens for wages and the enforcement thereof : see 
the Shipping and Seamen's Act, 1877, N. Z., ss. 72-76. 

As to the master's lien for his disbursements and for 
liabilities incurred by him: see Shipping and Seamen's 
Act Amendment Act of 1894, N. Z., s. 15 (taken from 
the repealed Merchant Shipping Act, 1889, Imp.; s. 1, 
now replaced by s. 167 of the Imperial Act of 1894. (6) 



kfiandnavi?**" ^y ®' ^ °^ ^^® Shipping and Seamen's Act Amendment 

gable waters ^ct, 1889, N. Z., the provisions of the New Zealand Act 

of 1877 (except those relating exclusively to foreign-going 

ships) are extended to every description of vessel used in 



[a) In The ''Heather B<Jtt "— 1901— 84 L. T. 538, a mortgagee of 
a vessel was held liable in damages to a charterer under the 
mortgagor for having seized the vessel in conseqaence of default 
made by the mortgagor, the charter not having impaired the 
mortgagee's security. 

(ft) See hereon, Hamilton v. Baker {The " fifara ")— 1889— 14 
App. Cas. 209 ; " The Bells "—1893—11 N. Z. L. R. 709 ; Uorgan v. 
Cattlegate S. S. Co, {The " C<Mtie^atc ") — 1893— A. C. 88 ; The 
" Onenta "—1896— P. 49 ; The " Ripon City "—1897— P. 226. 
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navigation, not propelled by oars, trading or plying on 
or being at any place in or upon any navigable lake or 
other inland navigable water of New Zealand, and 
whether registered under the Merchant Shipping Act, 
Imp., or not. 

As to ships propelled by electricity or other mechanical Bi«otrio ships 
power : see Shipping and Seamen's Act Amendment Act, 
1894, N. Z., s. 8. 

A registered mortgage is discharged by producing the DiMh^o of 
same to the registrar, with a receipt for the mortgage 
money endorsed thereon signed and attested. An entry 
of the discharge is made in the register (s. 82). 



Provision is made for the transfer of mortgages and SaSlmiMiOT 
for the transndssion of the mortgagee's interest in case of 
death, bankruptcy, etc. 

The proceedings in connection with registration are Registration 
very similar to the corresponding provisions of the Land 
Transfer Act, but neither the instruments nor any 
duplicates of them are retained by the registrar. He 
hands the instruments back to the parties with a note 
of registration endorsed thereon, retaining, however, the 
declaration of ownership. 

Every ship is divided on the register into sixty-four shares 
shares. Where, therefore, the whole interest in a ship is 
being dealt with, sixty-four sixty-fourth shares therein 
are expressed to be assigned, etc. 

Instruments under the Act are executed under seal. Execution 

The port of registry can be changed on application. Port of registry 

Where an instrument is executed under a power of Power of 

attorney 

attorney the latter document should be produced to the 
registrar, and it is conceived that it is proper to make 
the usual statutory declaration of non-revocation. 

Instruments under the Merchant Shipping Act are Exemption 

^ from stamp 

exempt from stamp duties, though, it is apprehended, the d^ty 
above-mentioned declaration should be stamped. 
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^tration Under the Merchant Shipping (Mercantile Marine Fund) 

Act, 1898, fees are payable on the registration and also 
on the transfer, transmission and mortgage of Britisb 
ships, other than vessels solely employed in fishing, and 
sailing ships of under one hundred tons (s. 8). The 
. maximum fees are set out in the 1st schedule to the 
Act, the fee on transfers, etc., commencing at two 
shillings and sixpence for under 10 tons (gross) and rising 
to £1 for under 125 tons, with an increase of two shillings 
and sixpence for every 50 tons up to 500 tons, and then of 
two shillings and sixpence for every 100 tons. 

Chattels Trans- The exception in favour of ships and vessels made in 
the Chattels Transfer Act, 1889, refers to vessels whose 
ordinary business it is to go to sea. A small boat, being a 
mere chattel, comes within the operation of the Chattels 
Transfer Act, and an instrument afTeoting the same 
requires registration under that Act. But as ships not 
exceeding 15 tons burden, employed solely in navigation 
on the rivers and coast of a colony within which the 
managing owners are resident, are exempted from 
registration under the Merchant Shipping Act, 1894 (s. 8), 
it follows that a vessel may be of a kind and size to escape 
registration under each Act : see per Brett, L. J., in Union 
Bank of London v. Lenanton—l87S—S C. P. D. 249, 250 ; 
see also Gapp v. Bond— 1887— Id Q. B. D. 200. As to 
what is a ship under the Merchant Shipping Act: see 
further " The Mac **— 1882— 7 C. P. D. 126. 

Formofmort- Vessels coming under neither Act are mortgaged by 

exempt fi-om an unregistered deed, in which must be set forth (or by 
apt words expressly incorporated from the Chattels 
Transfer or some other Act) such powers of sale and other 
powers and provisions for the mortgagee's protection as 
are desired. 
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MORTGAGES AND TRANSFERS OF LIFE 
ASSURANCE POLICIES 

These are regulated by the Life Assurance Policies Act, 
1884. 

An absolute transfer is effected by filling up and Absolute 
executing a form indorsed on the policy (consisting merely 
of a schedule of dates, signatures, etc.), and presenting it 
to the insurance ofQce for registration (1884, s. 6 ; Amend- 
ment Act, 1885, s. 8). (a) 

Mortgages are made in or to the effect of the forms Mortgages 
set out in the schedules. Special provisions can be 
inserted, such as for reduction of the rate of interest, 
for punctual payment and for continuance of the loan 
for a term. Many powers and covenants are, however, 
directed to be implied. The mortgage, when not to the 
insurance company, must be executed by the mortgagee as 
well as the mortgagor (s. 5). The form in the schedule 
requires correction in this respect. 

A mortgage may comprise several policies, and where 
they are effected with different offices, each office will 
register the mortgage, so far as regards its policy. 

The mortgage is registered at the insurance office and Re^ration of 
is returned to the mortgagee. A note of registration is 
indorsed on both the policy and the mortgage. A certified 
copy of the mortgage must be lodged at the office (ss. 6, 
18, 14). 

(a) An indorsement on a life policy purporting to be a transfer 
duly executed, but not registered, has, by virtue of s. 6 of the Act 
of 1884, no validity {Peake v. Marciel—lS9S- 17 N. Z. L. R. 166). 
As to an assignment to an infant : see Dolph v. N, Z, Government 
Insurance Commiisioner- 1900—19 N. Z. L. R. 157. 
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Mortgages are discharged by an indorsed memorandum 
of discharge, which must be registered. The secretary 
to the insurance office notes the discharge on the policy 
and on the mortgage (ss. 17-19). 

Mortgages may be assigned, and the assignments 
be registered (s. 21). 

The secretary, before registering, may require evidence 
as to authenticity of any signature (s. 22). 

Trusts are declared by separate and unregistered 
instrument (s. 9). 

As to the enforcement of equitable interests under 
unregistered instruments, see ss. 27, 29. 

The requirements as to registration are for the 
protection of the company only, and non-compliance 
therewith does not deprive a person of equities as against 
the policy holder (Public Trustee v. Bank of New Zealand 
—1888—6 N. Z. L. R. 680). 

Stainping 

Instruments transferring or assigning life assurance 
policies are exempt from stamp duty (Stamp Act, 1882, 
end of 8rd schedule). 

Mortgages of policies are within the general exemption 
of mortgages from stamp duty. 
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LEASES 

Leases of land in New Zealand for terms exceeding Jt*2J^'JJ°*'®^ 
one year are invalid at law unless made by deed (Property Jl^JJ^^^^e^ 
Law Consolidation Act, s. 85). A tenancy for not ye" 
exceeding one year may be created by agreement in 
writing or by parol, and if there is a tenancy, and 
no such agreement as to its duration, it is deter- 
minable by one month*s notice in writing (Amendment 
Act, 1886, s. 6 ; see also O'Brien v. Jarr^«— 1886— N. Z. 
L. R. 5 S. C. 14 ; Hawley v. PAiWt2?s— 1894— 12 N. Z. 
L, R. 688 ; O'Sullivan v. Bronm— 1827— IG N. Z. L. R. 
667). In Tod v. McGrail— 1829— IS N. Z. L. R. 668, it 
was decided that the object of the legislature was to 
abolish all tenances by implication of law save the tenancy 
created by the statutes themselves. But a mere agreement 
for a lease for not exceeding a year would require to be in 
writing under s. 4 of the Statutes of Frauds: see 
O'Sullivan v. Broicn, supra, 667, 668, and English cases 
there cited. 

Where possession has been taken and rent paid under Specific per- 

'^ *^ formance of 

a verbal or written agreement for a lease, a Court that Jias agreement for 
jurisdiction to enforce specific performance of the contract will 
treat the parties as being in the same position as if a lease 
at law had been given in terms of the agreement {Wahh v. 
Lonsdale— 1882— 21 Ch. D. 9 ; followed in New Zealand in 
Morris v. Montague— 188^— ^^ . Z. L. R. 2 S. C. 418, and 
in In re AUxander— 182^— 11 N. Z. L. R. 682). This is a 
consequence of the doctrine of the ** prevalence of equity**: 
see Law Amendment Act, 1882, N. Z., s. 11. 

The landlord's power of distress under a lease by deed DiBtrese 
does not arise until rent is twenty-one days in arrear 
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(Projjerty Law Consolidation Act, s. 62, sub-s. 2 ; Lyom 
V. 6^Mi/— 1899— 18 N. Z. L. R. 124). 

The common law right to distrain for rent immediately 
on default in payment continues in the case of a weekly 
tenancy {Lyons v. Guy, mpra). 

By s. 8 of the Distress Act, 1885, N. Z., it is enacted 
that *' after the coming into operation of this Act, no 
person shall distrain or levy for rent due in respect of any 
messuages or lands, the goods and chattels, other than 
agisted stock, of any person, save and except of the 
tenant or person in possession of the premises in respect 
of which such rent shall have accrued due." 

The possession referred to in the above section must 
be an excUmve possession, and possession by an under 
tenant must be co-extensive with that of the original 
tenant [Finlimon v. i?«V/— 1887— 6 N. Z. L. R. 24). (a) 

Not more than a year's rent can be distrained for, 
and successive distresses are prohibited (Distress Act, 

1885, 8. »). 

As to the landlord's preferential claim for rent in case 
of bankruptcy: see Bankruptcy Act, 1892, N. Z., s. 120. 

Mfto pay* rlnt Section 61 of the Property Law Consolidation Act 

and taxes enacts that in every lease — meaning ** lease by deed" 

{Lyom V. (ruy, supra) — there shall be implied the following 

covenants, by the lessee, for himself, his heirs, executors, 

administrators, and assigns : — 

1. That he or they will pay the rent thereby 
reserved at the times therein mentioned, and all 
rates and taxes which may be payable in respect 
of the demised property during the continuance of 
the lease. 

(a) Section 5 of ihe Distress Act, 1885, is regarded as Barplusage 
(Wertheim v. .Sfawwow— 1886— N. Z. L. R. 5 S. C. 208; Smart v. 
iiiwwW— 1892— 11 N. Z. L. R. 796). 
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This covenant to pay rates and taxes is, in practice, 
generally replaced by a fuller covenant. Where it is 
intended that the tenant shall pay all outgoings the 
covenant should extend, in terms, to rates and other 
outgoings to be made and imposed for the first time after 
the date of the lease, and also to outgoings payable or to 
become payable by the owner. There is a line of English 
decisions on the construction of covenants to pay rates : 
see articles in the Law Times, of 11th and 25th May 
and 29th June, 1901, summarising the cases; see also 
Proiid/oot V. Ha8S€l—lS13—l N. Z. Jur. R. 27 ; Foulger 
v. Archer— 1901— 84: L. T. 467. 

Wide powers are given hy statute to local bodies to Drainage and 

o i^ paving cnarges 

compel the execution of drainage and other sanitary works, 
paving, etc. The party liable for payment is generally the 
*' owner" — defined in most of these statutes as the person 
for the time being entitled to the rack-rent. Sometimes 
the local authority is empowered to proceed against the 
owner or occupier at its discretion. 

Where the execution of these public works is 
anticipated, it is well to provide, in the lease, on which 
party the expense shall fall. 

Under the Noxious Weeds Act, 1900, occupiers having Noxious weeda 
unexpired terms of four years or over can, subject to the 
provisions of their leases, recover from the owners one- 
fourth of their expenses in complying with the Act. 
Where the unexpired term is less than four years the 
proportion is, in the absence of agreement, to be fixed by 
a Stipendiary Magistrate. 

2. That he or they will keep and yield up the implied coven 

•^ X- ./ £- ant to repair 

demised property in good and tenantable repair, (b) 

This covenant extends to buildings erected on the 
demised premises since the lease {Brown v. Blunden, 
Skinner's Reports, Term. Trin. 86 Car. 11., 121 ; Stephens 
V. Jlfan^i/— 1898— 11 N. Z. L. R. 775). 



(6) See Maeandrew v. Napier— 1883— ^. Z. L. R. 2 S. C. 242. 

I 
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Damage by fire jf g, building erected on leased land to which the above 
implied covenant applies should be destroyed by fire, the 
measure of the damages recoverable by the lessor would be 
the loss occasioned to the reversion, as represented by a 
sum of money, the present value of which should be 
equivalent to the estimated value of the building at the 
end of the term, if kept and delivered up in '' tenantable 
repair," t.«., in the state of repair that would be expected 
by the incoming tenant of a building of the same class, (c) 

If a building were constructed of wood, and the local 
building regulations should require re-erection in brick, 
the jury would probably be directed to consider whether, 
had the fire not occurred, the building could, consistently 
with the regulations, have been maintained and delivered 
up as a wooden building. The contingency, however, of 
alterations being made in the regulations would also have 
to be taken into account 



Special 
covenants 



Lessor's 
covenant to 
repair 



Fencing 



Responsibility in cases of earthquake or landslip, as 
well as of fire or tempest, are often the subjects of express 
stipulation in New Zealand leases. And in leases of 
country lands provisions are inserted (where applicable) 
regulating the felling and burning of bush, the erecting of 
fences, the sowing of grass, the eradicating of gorse and 
other noxious growths, and the keeping down of rabbits 
and other animals of destructive habits. 

A lessor cannot be sued on a covenant to keep the roof 
and exterior of the building in repair unless he has received 
notice of want of repair {Beaumont v. Whitcombe — 1897 — 
16 N. Z. L. R. 133). 

Adjoining occupiers can, under the Fencing Act, 1895, 
compel one another to join in or contribute towards the 
erection and maintenance of dividing fences along the 



(c) See Foa's Landlord and Tenant — 1895 — 2nd ed., 160; 
Proudfoot V. Hart— 1890— 26 Q. B. D. 42; Key & Elph.— 1899 — 
6th ed., vol. i., 685; Sedgwick's Measure of Damages— 1891— 8th 
ed., vol. i., par. 210. 
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boundary line. As to the construction of a covenant to 
fence : see Public Trustee v. ^fc^^'o^m— 1898— 16 N. Z. 
L. R. 641. 

Section 26 of the Property Law Consolidation Act ^J^^^ 
reverses the rule of law laid down in Dumpor's case : see 
ante, p. 2 ; and compare Lord St. Leonards* Act, ss. 1, 2. 

A covenant or condition against assigning a lease is 
not broken by an alienation by operation of law. 
Therefore neither the vesting of a lease in assignees in 
bankruptcy, nor an assignment by them to a purchaser 
{Doe V. Bevan — 1815 — 8 Mau. and Selw. 868), nor an 
adjudication upon the lessee's own petition {In re Riggs — 
1901—84 L. T. 28), nor a sale by the sheriff under an 
execution {Doe v. Carter — 1798 — 8 T. R. 67), constitutes 
a breach; nor is the covenant or condition broken by a 
taking under compulsory powers {Slipper v. Tottenham and 
Hampstead Railway Co.— 1867— L. R. 4 Eq. 112). And 
a devise is considered to be not a breach (Foa's Landlord 
and Tenant— 1896— 2nd ed., 208; Prideaux's Prec— 
1900— 18th ed., vol. ii., 18, 19). (rf) 

Section 26 of the Property Law Consolidation Act 
expressly declares that the assignment by the assignees 
of a bankrupt or insolvent debtor, or by the sheriff, shall 
not be a breach, but saves the case of a covenant or 
condition containing an express declaration to the contrary. 

(d) As to the right of a tenant to assign or sub let, without 
leave, where such words as *' such consent not being arbitrarily 
withheld " are added to the covenant, and the landlord has arbitrarily 
refused lo give his consent : see Treldar v. Bigge — 1874 — L. R. 9 
Ex. 161 ; Jo$eph v. Be! grave— 18SI- N. Z. L. R. 1 S. 0. 16 ; Cavieron 
V. New/r— 1900— 19 N. Z. L. R. S96. 

An assignment of a lease without consent is not a breach of a 
ooyenantnot to sub-let without consent (Cook v. Cat-pel — 1900 — 19 . 

N. Z. L. R. 286, following In re Doyle and O'Eara's Contract— 1899 
— 1 Jr. R. lis, and distinguishing Oreenaway v. Adams — 1806 —12 
Yes. 895). 

As to the effect, on a covenant against assigning, of an agree- 
ment to agist stock: see JVi Parati v. P«/»'— 1900— 3 N. Z. Gaz. 
L. R. 126. 
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In order that the assigns of a term may be bound by a 
covenant by the lessee against assigning, it must be 
explicitly stated that the covenant is entered into on behalf 
of the assigns, and also that it is to be observed by 
them (Wilkie v. Commercial Property Co.— 1890 — 8 N. Z. 
L. R. 886). 

Sue**^*"*^ '°' Absolute covenants for title are implied in leases of 

land (Property Law Consolidation Act, s. 47). Consistently 
with the decision in Cam^i-ony. Tutchen — 1888 — N. Z. L. B. 
1 S. C. 892, (e) these covenants should be negatived (/) and 
a qualified covenant for quiet enjoyment in the English 
form be substituted. 



™®?*?*S If the lease does not disclose on its face that the lessor 

runtiiiig by 

estoppel has only an equitable estate, the covenants by the lessee 

will, by estoppel, run with the land at law {CiUhbertson v. 
Irmig — 1869 — 4 H A N 742; Hickman v. Machin — 
lS5d—ib. 716). 

of^Sntoy aSd*" ^^® lessor has implied powers of entry and inspection, 
re-entry g^nd also of re-entry for non-payment of rent for six 

months, or breach of covenant -to repair for three months 
after notice to repair given (s. 62). In practice the 
English form of proviso for re-entry is usually adopted. 
To include cases of breach of netjatire covenants, the 
proviso should authorise re-entry for 7um-obfterratice, as 
well as non- performance of covenants. (//) 

Under the Apportionment Act, 1886, N. Z., rent is 
apportionable from day to day, and it is consequently 

(e) See ante, p. 73. 

(/) Clauses intended to exclude the implication of covenants 
directed to be implied by statute should be so drawn as to make it 
clear that only statutory covenants are being referred to. In EccUs v. 
Mills— 1S9S— A. C. 360, the Privy Council read a declaration that 
*' there shall not be implied in this lease any covenant or provision 
whatever on the part of either of the parties hereto " as controlling 
the interpretation of an express covenant set out in the deed. 

iff) See Foa's Landlord and Tenant — 1895 — 2nd ed., 239 ; 
Joseph V. nelgrave—lS81- N. Z. L. R, 1 S. C. 16 ; Timms v. Baker— 
1S83— 49 L. T. 106. 
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unnecessary to reserve apportioned parts of rent up to the 
day of re-entry, as was formerly done. 

By s. 25 of the Supreme Court Act, 1882, the Court ^yefti'e"" 
has power to relieve against forfeiture of a lease, or of any 
right of purchase (where the purchaser is in possession) 
for any breach of any covenant, condition or agreement, 
committed through accident or mistake, without fraud or 
gross negligence, where the injury can be compensated in 
damages, {h) 

By 8. 17 of the Property Law Consolidation Act, where ^^^^^^ 
a reversion is merged in any remainder, or other reversion, 
or future estate, the person entitled to such estate, and 
his heirs, executors, and administrators, shall have the 
remedies for non - performance of the conditions or 
covenants in the lease (compare s. 9 of Real Property 
Act, 1846). 

At common law, on the severance of a reversion, the feveSon*^' 
condition of re-entry (which was considered entire) was 
destroyed. This was remedied in England by the 22 & 23 
Vict., c. 36, 8. 8, which distributes the benefit of the 
condition, if the rent has been *' legally apportioned.'* 
This may be done by granting the reversion of part of the 
land, or granting part of the rent to one person and part 
to another (Shelford's Real Property Statutes — 1874 — 

{h) See Smith v. 2>aw7«on — 1884 — N. Z. L. R. 2 S. C. 411; 
Lawson v. Douglas— 1Q88— 7 N. Z. L. R. 65; Public Trustee v. 
Pattfr«aii— 1893— 12 N. Z. L. R. 281 ; Hammond v. Manghavi—lS^S 
—37 N. Z. L. R. 24; and In re Application of Ada Preece—VJOl— 
3 N. Z. Gaz. L. R. 309 ; affirmed on appeal, 22nd August, 1901. In 
this case it was held (dissentiente, Edwards, J.) that the right to 
purchase, mentioned in s. 26, refers to a purchasing clause in 
a lease. 

Compare Cony. Act, 1881, Eng., s. 14, and Con v. Act, 1S92, Eng., 
and cases decided under the same. 

As to relief for non-payment of rent ; see Latter v. Howey — 189'J 
-11 N. Z. L. R. 122 ; Nicholson to CoiUUo—18U—lS N. Z. L. R. 62 ; 
Adams v. JETardy— 1900— 19 N. Z. L. R. 190. 
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8th ed., 711). The enactment does not seem to have 
been adopted in New Zealand. 

In England, by 8. 10 of the Conveyancing Act, 1881, 
the benefit of conditions contained in leases goes with the 
reversion, and every part thereof, notwithstanding sever- 
ance of the reversion, and may be enforced by the person 
jor the time being entitled to the income of the whole or any 
part of the land leased : see Wolstenholme*8 Gonv. Acts — 
1896— 7th ed., 48. 



Leases under By s. 80 of the Leases and Sales of Settled Estates 

the Leaees and '' 

E*tate'?**^* Act, 1866 (largely a transcript of the English statute), 
power is given to any person entitled to the possession, or 
to the receipt of the rents and profits, of any '' settled 
estates'* (ss. 1, 40; Amendment Act, 1879, s. 6) for an 
estate for life, or for a term of jears determinable with 
his life, or for any greater estate, and al§o to certain 
other persons, to grant leases for twenty-one years in 
possession, without any application to the Court: see 
also ss. 81, 82. 

Leases of settled estates may be authorised by the 
Court under the Act of 1866 and the amending Acts of 
1879 and 1897. Compulsory or optional provisions for 
purchase of the fee simple may be ordered to be inserted in 
the leases (1879, ss. 2, 8). And building leases may 
contain covenants for renewal in perpetuity, with provi- 
sions for valuation for improvements (Amendment Act, 
1897). 



Leases by 

married 

women 



Leases by 

boroTiKh 

councils 



In a lease by a married woman, the statutory covenants 
and powers are implied respectively against and in the 
husband, and him alone, unless otherwise provided : see 
antCy pp. 27, 28, 81. 

Borough Councils have powers of leasing real and 
personal property for a term not exceeding sixty -six 
years, or, in the alternative, for a term not exceeding 
twenty-one years, with a right of perpetual renewal at a 
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rent fixed by valuation, or fixed on the "Glasgow" 
principle of submitting each new term to public com- 
petition, with a provision, in the latter case, for payment 
by the incoming tenant to the outgoing tenant of the 
value of his buildings and improvements (Municipal 
Corporations' Act, 1900, s. 192). Borough leases may 
be granted for mining or quarrying purposes. The above 
powers of leasing are subject to the conditions set forth 
in s. 194. Other provisions relative to borough leases are 
contained in ss. 198, 195-201. By s. 202 the title of 
bond fide lessees is not to be affected by any non- 
compliance by the Council with the preliminaries pre- 
scribed by the Act. 

The Council has also power to lease disused parts of 
public streets : see ss. 240, 241, and ante, p. 71. 

Powers of leasing are given by the Public Bodies ^owereof 
Powers Act, 1887, and its amendments to other public public bodies 
bodies. And most of the Acts constituting local bodies 
in New Zealand contain express leasing powers, (t) 

Provisions are made under which local authorities can, 
in some cases, lease, for twenty-one years, lands acquired 
by them for public purposes, and that for the time being 
are not required to be used for those purposes (Public 
Works Act, 1894, s. 82 ; Municipal Corporations Act, 
1900, s. 201 ; see also Taine v. Karori Borough Council — 
1900—19 N. Z. L. R. 72, 76). 

(i) As to the construotion of s. 5 of the repealed Public Bodies 
Leaseholds Acts, 1886 ; see Otago Harbour Board v. Ecid— 1890— 
9 N. Z. L. B. 202. As to the construction of the clause for 
compensation contained in the form of lease given in the schedule 
to this Act : see Kihhy v. Govemon of Wellington, College — 1900— 
18 N. Z. L. R., 801. As to the power of trustees to insert renewal 
and compensation clauses in leases : see s. 5 of the Trustees Acts 
Amendment Act, 1894. 

By 8. 2 of the Public Bodies' Powers Act. 1887, Amt. Act, 1896, 
the words ** leasing authority " in the Act of 1887 are to include 
trustees for religious, charitable, educational or scientific purposes. 
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Pubtfo T?niBtee '^^^ Public Trustee, as trustee, executor, admiDistrator, 
guardian, committee, etc., is empowered by the Public 
Trust Office Consolidation Act, 1894, unless expressly 
prohibited by that Act or by any instrument, to lease, or 
concur in leasing, property for not exceeding twenty-one 
years in possession, at a reasonable yearly rent, without 
taking any premium. If the property exceeds £500 in 
value, an order of a judge must be obtained, but the order 
is unnecessary where the Public Trustee is, by the Act or 
any instrument, expressly authorised to exercise the power 
(Public Trust Office Consolidation Act, 1894, s. 27, 
sub-s. 2, and proviso ; Amendment Act, 1895, s. 2). (j) 

Stamping 

Leases are stamped at the rate of two shillings and 
sixpence for every £50 of annual rent. A premium carries 
duty as if it were consideration in a conveyance ; and if 
there is, in addition, an annual rent of £20 or upwards, 
the above lease duty is also chargeable. Where the 
consideration is nominal, or a peppercorn, or there is 
no consideration, the stamp duty is two shillings and 
sixpence. 

An agreement for a lease, or any written document 
for the tenancy or occupancy of land, bears the same duties 
as a lease, but a lease executed pursuant to a duly stamped 
agreement is charged one shilling only. 

whether incorporated under the Heligious, Charitable and Eduoational 
Trust Boards Incorporation Act, 1884, or not. 

As to letting recreation and other reserves: see the Public 
Reserves Act, 1881, and the amending Acts ; Monioipal Gorporatious 
Act, 1900, 8. 196. 

(j) As to the effect of a disclaimer bj the Official Assignee : see 
Bankruptcy Act, 1892, s. 84, subs. 3 ; and see Williams's Law of 
Bankruptcy— 1898— 7th ed., 257 et teq. 

The previous provisions as to disclaimer were contained in 
the repealed Bankruptcy Act, 1883, ss. 85, 86. The sections 
were repealed by the Amendment Act, 1884, s. 14, and a new 
enactment was made in s. 15, which was amended by the Amend 
ment Act, 1885, s. 12. 
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The cases of rent rendered in produce or goods, and 
of penal rents and royalties are provided for. 

Where there is no possible means of discovering the 
inaximnTn value of the consideration, a fixed duty of £5 
is payable. 

No additional duty is chargeable on covenants to make 
substantial improvements, or on any other covenants 
relating to the matter of the lease, or in respect of a 
consideration that the lessee has made substantial 
improvements. Leases and licenses by the Crown are 
exempt from duty. 

See as to the above, Stamp Act, 1882, ss. 106-110, 
and drd schedule ; Amendment Act, 1885, s. 20, sub-s. 5 ; 
Amendment Act, 1895, s. 8. 

Registration 

Except as mentioned below, leases and agreements for 
leases can be registered. 

A lease, or agreement for a lease, for not exceeding 
seven years from the date thereof cannot, nor can any 
assignment thereof, be registered (Deeds Begistration Act, 
1868, s. 14). 

Every such lease, or agreement for lease, is void as 
against any person claiming for valuable consideration 
under any subsequent deed or contract duly registered, so 
long as actual possession shall not go along with such 
lease or agreement (s. 51). 



Chaptbb XIV. 



Applioation of 
English laws 



Powers 



SETTLEMENTS, INCLUDING LAWS AS TO 
TRUSTEES (a) 

The provisions of the English Married Women's 
Property Acts are substantially re-enacted in our Act of 
1884 and its amendments. The English rules against 
perpetuities and the Thellusson Act regulating accumula- 
tion apply with us. 

Most of the provisions of the Trustee Act, 1888, N. Z., 
and its amendments (particularly the important Act of 
1891) are taken from or based upon those of the English 
Trustee Acts, now incorporated in the Trustee Act, 
1898, Eng. 

Where it is desired that the powers conferred by an 
instrument should be exercisable by the trustees for the 
time being, this must be so expressed in the instrument : 
see ante J pp. 81, 82, as to the law in England. 

Investrmnts 

authoSeS^b "^^^ foUowing powcrs of investment are given to 

S?Jl*?^^£S°' trustees by ss. 14, 16, of the Trustee Act, 1888, 

Amendment Act, 1891 ; as amended by the Trustees Acts 

Amendment Act, 1894 : — 

14. '^ It shall be lawful for a trustee, unless 
expressly forbidden (b) by the instrument, if any, 
expressly creating the trust, to invest any trust 
funds in his hands in manner following, that is 
to say, — 

(a) Laws oommon to settlementB and wills and to the trustees 
of these instruments are incladed in this chapter. 

(5) As to what amoants to " expressly forbidding " : see Hannan ▼. 
Rohiti8on—169S''1Q N. Z. L. B. 325. 
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(a) *'In any of the stocks, funds, or other 
Oovemment securities of any of the Australasian 
Colonies ; 

{b) '' On real securities in New Zealand ; 

(c) " In the bonds, debentures, or other securities 
of any municipal corporation or county council or 
water supply board or river board in New Zealand 
having authority to borrow money ; 

(d) <' On deposit in any bank carrying on business 
in the Colony under authority of any Act of the 
General Assembly, or in any post office savings 
bank established under the Post Office Savings 
Bank Act, 1867. 

'' When not otherwise required, any trust funds 
may be paid into any such bank on current account 
or otherwise. 

** And also from 'time to time to vary any such 
investment. 

15. "Every power conferred by the preceding 
section shall be exercised according to the discretion 
of the trustee, but subject as regards sub-ss. (a), (b) 
and (c) to any consent required by the instrument, 
if any, creating the trust, with respect to the 
investment of trust funds. The last preceding 
section shall apply as well to trusts created before 
as to trusts created after the passing of this Act, 
and the powers thereby given shall be in addition to 
the powers conferred by the instrument, if any, 
creating the trust." 

By s. 2 of the Trustees Act Amendment Act, 1894, 
trustees may also, subject as mentioned in the above s. 14, 
invest by way of mortgage on the security of : — 

(a) Any Crown land held on perpetual lease 
under the Land Act, 1885 ; or of 
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(b) Any Crown land held on lease in perpetuity 
under the Land Act, 1892 ; oc of 

(c) Any Native land held on perpetual lease 
under the West Coast Settlement Reserves Act, 
1892, subject in every case as follows, that is to 
say : No such advance shall be made 

(d) Until all conditions of improvement required 
under the lease are complied with, and the 
lease is not liable to forfeiture in respect of 
default in complying with the aforesaid condi- 
tions ; nor 

(e) Unless the lessee is entitled under his lease to 
compensation for all improvements made by him 
on the land comprised in his lease ; nor 

(/*) To any greater amount than one-third of 
the estimated value of the lessee's interest in the 
lease, to be ascertained by a valuation thereof made 
under the Land Acts of 1886 and 1892 respectively 
whenever it may be necessary to ascertain such 
value. 

British Investments in New Zealand Stock 

Aot°iwo^B?^ By the Colonial Stock Act, 1900, Eng., Home trustees 

are permitted, under certain circumstances, to invest in 
colonial stock. The Treasury in England has imposed 
the following conditions under the Act : — 

1. ''The Colony shall provide by legislation for 
the payment out of the revenues of the Colony of 
any sums which may become payable to stock- 
holders under any judgment, decree, rule, or order 
of a Court in the United Kingdom. 

2. '' The Colony shall satisfy the Treasury that 
adequate funds (as and when required) will be 
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made available in .the United Kingdom to meet any 
such judgment, decree, rule or order. 

3. ** The Colonial Government shall place on 
record a formal expression of their opinion that 
any Colonial legislation which appears to the 
Imperial Oovemment to alter any of the provisions 
affecting the stock to the injury of the stockholder, 
or to involve a departure from the original contract 
in regard to the stock, would properly be dis- 
allowed." 

The New Zealand Parliament has, in consequence, 
passed the British Investors in New Zealard Government 
Securities Act, 1900. 

ValtuLtions 

Trustees lending upon mortgage should comply with J^'J^nB*on°*'°^ 
the following enactment in the Trustees Act, 1888, mortgage 
Amendment Act, 1891, taken from the enactment now 
appearing as sub-s. 1 of s. 8 of the Trustee Act, 
1893, Eng. :— 

7. (1) **No trustee lending money upon the 
security of any property shall be chargeable with 
breach of trust by reason only of the proportion 
borne by the amount of the loan to the value of 
such property at the time when the loan was made, 
provided that it shall appear to the Court that in 
making such loan the trustee was acting upon a 
report as to the value of the property made by a 
person whom the trustee reasonably believed to 
be competent to value, instructed and employed 
independenthj of any owner of the property, 
whether such valuer is resident in the locality 
where the property is situate or elsewhere, and 
that the amount of the loan does not exceed two 
eqxial third parts of the value of the property as 
stated in such report, and that the loan was made 
under the advice of such valuer expressed in such 
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report. And this section shall apply to a loan 
upon any property of any tenure on which the 
trustee can lawfully lend." 

An individual, and not a firm, should be selected to 
value, and the trustee must exercise his own judgment 
in making the selection. The report of the valuation 
must, in addition to stating the value, recommend the 
making of the advance. (This recommendation must 
be made in the body of the report). And the valuer 
should be informed that the valuation is to be made for 
trustees, (c) 

By s. 14 of the Government Valuation of Land Act, 
1896, a certified copy of valuation from the general 
valuation roll is to be deemed a competent valuer's report 
for the purposes of the above sub-section. Apparently it 
should be stated that the copy is required by trustees, 
and the Valuer-General is thereupon required to satisfy 
himself that the entry is correct as to the then value 
and other particulars of the property, amending the 
roll, if necessary. 

Trusts for Beneficiaries 

DiYoroe In preparing settlements the draftsman should not 

ignore the possibility of a divorce taking place between 
the parties, especially in view of the increased facilities 
for the dissolution of marriages afforded by the Divorce 
Act, 1898, N. Z. This question affects principally the 

(c) See as to the English provision, In re Walker — 1890 — 59 
L. J. (Cb.) 386 ; Blyth v. Fladgate—lQdl—l Ch. 337 ; In re Somerset 
—■1894—1 Ch. 23 L ; In re Stuart -1897— 2 Ch. 683; Wolstenhohne's 
Conv. Acts— 1895— 7th ed., 200 ; Lewin on Trusts— 1898— 10th ed., 
362 et seq. 

The substance of the last paragraph of our section is introduced 
at the beginning of the English section. 

As to the degree of diligence required of trustees in making 
investments in N. Z. before the Act of 1891: see Robertson v. 
Hotoden (No. 2)— 1892— 10 N. Z. L. B. 609, and compare Rae v. 
i¥e«A— 1889-14 App. Cas. 568, 
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limiting of life estates and life interests. The limitation 
of interests to continue during the coverture only is> on 
this account, to be sometimes preferred, (d) 

The English provisions enabling an exclusive appoint- ^^^^^^^^e^ 
ment to be made under a power, in cases where the power 
does not in terms authorise one (see Non - Exclusive 
Powers Act, 1874, Eng.) are not in force here. The 
power of appointment should, therefore, read : *' In trust 
for all or nuch one or more eoscliLsively of the others or other 
of the issue," etc., or to the like effect. 

The maintenance and accumulation clauses are omitted JSd^,iSy^^, 
in England in reliance on ss. 42, 43 of the Conveyancing °*®°* 
Act, 1881. They are usually inserted in New Zealand, 
and in both countries the advancement clause is used. 
The maintenance and advancement clauses should be so 
drawn as to make it quite clear whether or not they are 
to apply to shares appointed under the power of appoint- 
ment. The forms in * * Prideaux's Precedents ' ' are expressly 
made so to apply. 

By s. 12 of the Trustees Act, 1888, Amendment Act, 
1891, N. Z., v;here no provision, or no sufficient provision, 
is made in a will or trust deed for paying moneys for the 
maintenance or advancement in life of the beneficiaries, a 
judge may order such sum out of the estate as to him 
shall seem fit to be applied from time to time for the 
advancement in life of any beneficiary under age. 

In settling clauses containing gifts over in default of ultimate gifts 
issue, and also in leaving the property to be distributed by 
law in the like event, regard should be had to the amended 
laws of distribution made by the Administration Acts. 
These laws must also be considered in advising on 
proposed absolute transfers by a man to his wife. 

(d) As to the effect of divorce in construing trusts : see In re 
Jfamwn— 1888— 40 Ch. D. 30; Lily, Dowager Duchess of Marl- 
borough v. Duke of Marlborough— 1901— 9'^ L. T. 678. 
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Settlements of J^nd 

In conveyances of land by way of marriage settlement, 
the following provisions are implied : — 

A power of leasing for twenty-one years. This 
power is conferred upon the tenant for life in 
possession, or, if none, then upon the trustees 
(Property Law Consolidation Act, s. 68). 

Powers in the trustees to sell and exchange the 
property and concur in a partition, and to apply 
any moneys received in the exercise of such powers 
in the purchase of other property of a like nature. 
The consent of the tenant for life in possession (if 
any) is necessary (s. 64). 

Absolute covenants for title (s. 47). These 
should, in practice, be negatived, and there should 
be substituted an express covenant for further 
assurance limited to the acts of the settler and 
those claiming under him. A statutory form of 
such a covenant is given in the Conveyancing Act, 
1881, Eng. (s. 7), par. (e) 

In voluntary settlements of land the above provisions, 
if desired, must, of course, be inserted. 

By s. 5 of the Trustees Act Amendment Act, 1894, 



Leasee with 

compensation N. Z., it is enacted as follows : — 

clauses 



5. *' It shall be lawful for the trustees or trustee 
under any deed or will, having a power to lease 
land for a term of not less thau fourteen years, 
from time to time in granting a lease of land now 
or hereafter vested in such trustees or trustee, to 
enter into an agreement with the lessee, his 
executors, administrators, or assigns, for re-leasing 
the same and for payment by the incoming tenant 
of any such lands or hereditaments to the outgoing 
tenant thereof, or to the lessor on his behalf, of 
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the value of buildings or other improvements on 
the demised land, or for the re-demising to the 
lessee, his executors, administrators, or assigns, of 
the demised premises in the event of no other 
person becoming entitled to a lease thereof, and, 
for the purposes aforesaid, the trustees or trustee 
may make or enter into all incidental covenants or 
agreements which may be deemed necessary or 
desirable, and the payment of the value of such 
buildings or other improvements shall not be 
deemed to be a fine, premium, or foregift:" (see 
In re DUworth— 1900— 18 N. Z. L. R. 770). 

Leases (as to which see antey p. 184) and sales of settled LMseBand 
estates may be made under the New Zealand Act of 1865 Estates Acts 
regulating such dispositions, and under the amending Acts 
of 1879 and 1897. 

Settled Land Act, 1886 

The Settled Land Act, 1886, N. Z., is founded upon 
the English Act of 1882. 

Section 2 defines a '* settlement " as any deed, will, 
agreement for a settlement or other agreement, or other 
instrument or any number of instruments, whether made 
before ar after or partly before and partly after the 
commencement of the Act, under or by virtue of which 
instrument or instruments any land or any estate or 
interest in land stands for the time beiny limited to or 
in trust for any persons by way of succession. 

Under this Act the Supreme Court can, at the instance 
of the tenant for life, direct a sale of the settled estate. 

Section 81 gives the powers of a tenant for life under 
the Act to eight other kinds of limited owners including 
tenants in tail and tenants for other persons' lives. 

Section 82 provides that an infant absolutely entitled 
to land is to be deemed a tenant for life for the purposes of 

K 
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the Act, and ss. 88-85 deal with the cases of infant tenants 
for life, married women and lonatics. 

The powers given to the Court cannot be taken away 
by anything in the settlement, but the settlor may give 
powers not in conflict with the Act : see ss. 29, 80. 

The Court can appoint new trustees of settlements 
under the Act, but unless the settlement authorises the 
receipt of capital trust money by one trustee, capital 
moneys arising under the Act are not to be paid to fewer 
than two trustees (ss. 18, 14). 

Where land was conveyed to trustees upon trust to pay 
an annuity to A and, subject thereto, to allow B to receive 
the rents and profits for life, B was held to be the tenant 
for life for the purposes of the Property Law Consolidation 
Act, 1888, and the Settled Land Act, 1886, and the trustees 
were held to be the " trustees of the ' settlement ' " as 
defined by sub-s. 8 of s. 2 of the latter Act {Hardy v- 
Westrupjh---lSSS^-S N. Z. L. R. 618). 

Settlements of Land und^ ih^ Land Transfer Act, Ships^ 
Shares, and Policies 

Settlements of land under the provisions of the Land 
Transfer Act, and of shares in British ships, shares in 
companies, and settlements of life assurance policies taken 
out in the name of the settlor, are effected by making 
absolute transfers of the property intended to be settled 
to the trustees, and by declaring the trusts by independent 
and unregistered deeds. 

Marriage Settlements by Infants 

Sections 87-90 of the Property Law Consolidation Act 
contain the provisions of the Infant Settlements Act, 1855, 
Eng., which had previously been adopted by the English 
Acts Act, 1856. Under these provisions male infants of 
twenty or over, and fem&le infants of seventeen or over, 
may, with the sanction of the Supreme Court, make 
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binding settlements upon (see In re Sampson v. Wall — 
1884 — 25 Ch. D; 482) or in contemplation of his or her 
marriage ; and for that purpose may exercise a power of 
appointment, unless it has been expressly declared that 
the power shall not be exercised by an infant. 

Trustees' Powers and Indemnities 

Trustees are now permitted to use depreciatory i>epr»BUtory 
conditions of sale (as to which see Trustees Act, 1888, 
Amendment Act, 1891, s. 6). 

In using English precedents it must be borne in mind Powers of sai* 
that the detailed provisions of powers of sale are implied in 
England but not here. 

Trustees lending on leaseholds may dispense wholly or Lmbot's title 
partially with the production of the lessor's title (Trustees 
Act, 1888, Amendment Act, 1891, s. 7, sub-s. 2, identical 
with 1898, Eng., s. 8, sub-s. 2). The New Zealand 
provision does not extend to /n/n/ta/t^j;. This had been 
provided for at Home by the Vendor and Purchaser Act, 
1874, and the Conveyancing Act, 1881. 

By sub-s. 8 of s. 7 of the Trustees Act, 1883, Amend- AcceptinB 

•' ahorter title 

ment Act, 1891, trustees, if actmg m the matter with 
prudence and caution, are permitted, in purchasing or 
lending on mortgage, to accept *' a shorter title than the 
title which a purchaser is, in the absence of a special 
contract, entitled to require." See also siib-s. 4. 

But as this provision exonerates the trustee only in 
respect of the length of title, it is regarded as incomplete in 
Enghsh practice, and obviously is practically useless here. 
A clause should therefore be inserted, in accordance with 
English practice, enabling the trustee to accept, generally, 
such title or evidence of title as he shall deem sufficient. 

By sub-s. 1 of s. 10 of the same Act it is made ** lawful insurance 
for, but not obligatory upon, a trustee to insure against 
loss or damage by fire any building, rents, or other 
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insurable property to any amount not exceeding the full 
insurable value of such building, rents, or property, and 
to pay the premiums for such insurance out of the income 
thereof or out of the income of any other property subject 
to the same trusts, without obtaining the consent of any 
person who may be entitled wholly or partly to such 
income.*' 

By s. 81 of the Trustee Act, 1888, a receipt in writing 
for money, given by a trustee, effectually discharges the 
payer therefrom and from <* inquiring into the necessity or 
propriety of any transaction in consequence whereof such 
money may have become payable.'* 

Indemnity and Sections 82, 83, enact the common trustee's indemnity 

re-lmburae- " 

ment and reimbursement clauses. As to the effect of these 

clauses: see In re Bi-ier — 1884 — 26 Ch. D. per Earl of 
Selborne, L. C. 248 ; Lewin on Trusts— 1898— 10th ed., 
295. It is to be noted, however, that while these clauses 
were originally, in Lord St. Leonards' Act (s. 81), directed 
to be implied in instruments, the matter of the clauses 
is now, both in England (Trustee Act, 1898, s. 24) and 
here, enacted in direct terma. On the subject of the 
indemnity of trustees, see further s. 10 of the Trustee Act 
Amendment Act, 1899, N. Z. 

As to the liability of a trustee resident out of the 
Colony who has appointed an attorney to act for him in 
the Colony in the execution of the trusts : see Robertson v. 
Hotvden (No. 2)— 1892— 10 N. Z. L. R. 609. 



One or more 
trustees may 
operate on 
bank acconnt 



By s. 8 of the Trustee Act Amendment Act, 1899, it 
is provided that '* where the account of trustees is kept at 
a bank, and the trustees, by writing under their hands 
comnunicated to the bank, arrange that such account shall 
be operated upon by cheques or drafts signed by some one 
or more of them, the bank shall be entitled to honour and 
pay such cheques or drafts as if the same had been signed 
by all such trustees, until the bank receives notice in 
writing of the revocation, by death or otherwise, of such 
arrangement." 
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By s. 6 of the Trustees Acts Amendment Act, 1894, J^JJ^"*""" 
the trustees or trustee under any deed or will, may, from 
time to time, " refer any questions, differences, or disputes 
between such trustees or trustee and any other person or 
corporate body to arbitration, in the same manner in all 
respects as any person may now do." 

By s. 88 of the Trustee Act, 1888, it is enacted that g^^;-^.t, 
*^ no solicitor who shall act as a trustee shall be allowed 
the costs of any professional services performed by him in 
the execution of the trust, unless the contrary shall have 
been expressly declared by the instrument whereby such 
trust was created." {d) 

This expresses the rule of equity, but the Courts at 
Home have drawn a distinction between services of a 
strictly professional character and services which a lay 
trustee could perform, and in English practice the clause 
permitting a solicitor-trustee to charge his fees is now 
extended so as to include acts whether strictly professional 
or not. {e) 

Appointments of New Trustees 

We have a statutory provision for the appointment of 
new trustees where a trustee dies, declines to act, is absent 
from the Colony for six months, or is desirous of being 
discharged from, or becomes incapable of acting in, the 
trusts. The new appointment is to be made by the 
continuing trustees or trustee, or the executors or 
administrators of the continuing trustee ; or, if all the 
trustees decline to act, then by the majority of the persons 
so declining. The consent in writing of the persons for 
the time being beneficially entitled in possession, their 
guardians or oonmiittees, is required to every new appoint- 

(d) See per Lord Lyndhurst, in New y. Jones — 1833—1 Mac. 
and G. 668 (note d) ; Lewin on Trusts— 1898— 10th ed., 745. 

As to the profit-costs of a solicitor-mortgagee in England : see 
Mortgagees' Legal CJosts Aot, 1895. 

(«) See form, pott. 
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ment. On every such appointment the trust property 
(defined in Trustees Aot 1888 Amendment Act, 1891, 
s. 9) vests in the then trustees as joint tenants, without 
conveyance (Trustee Act, 1888, ss. 79, 80). 

In practice, a clause is often inserted making the 
consent of only the tenants (or tenant) for life, for the 
time being, necessary to the new appointments. 



DeeinoDB on 
the statutory 
power 



Number of 
trustees 



Trustee may 
retire from 
trust 



An infant, whose estate is contingent upon his attaining 
his majority, is not '* beneficially entitled in possession," 
within the meaning of this section (Edwards v. (hcen — 
1880— N. Z. L. K. 8 C. A. 226). The statutory power is 
not restricted to cases in which there is some ascertained 
person beneficially in possession (S. C. 282, 238). The 
father of an infant is a guardian for the purpose 
of consenting to the appointment of a new trustee 
(S. C. 286). 

In re Scottr— 187 4:— 2 N. Z. C. A. 441, the Court refused 
to appoint a New Zealand trustee as a substitute for an 
English trustee, as it would be thereby separating the 
original trust. 

On an appointment of a new trustee the number of 
trustees may be increased, but it is not obligatory to 
appoint more than one new trustee where only one trustee 
was originally appointed, or to fiU up the original number 
of trustees where more than two trustees were originally 
appointed (Trustees Act 1888 Amendment Act, 1891, 
ss. 8, 4). if) 

By s. 9 of the Trustee Act Amendment Act, 1899, it is 
provided as follows : — 

(1). " Where any trustee is desirous of being 
discharged from his trust he shall be entitled to 



(/) New provisions are oontemplated by the Trustee Amt. Bill, 
1901. See Preface. 
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retire therefrom on passing his aoGounts before the 
registrar of the Court, and giving notice of such 
retirement to his co-trustee or co-trustees (if any), 
and to such other person (if any) as is empowered 
to appoint a new trustee or trustees. 

(2). " K such co-trustee or co-trustees, or such ^SSee*^ 
other person as aforesaid empowered to appoint a »ppoin*od 
new trustee or trustees, or any of them, refuse or 
neglect to appoint a new trustee or to consent to 
such appointment in place of the trustee so retiring, 
or if such retiring trustee be the sole trustee having 
power to appoint a new trustee, but the exercise of 
such power is impracticable or difficult without the 
assistance of the Supreme Court, it shall be lawful 
for such retiring trustee to apply in a summary 
way by originating summons to a judge in 
Chambers for the appointment of a new trustee in 
his place. 

(8). '' The judge may, upon such application for 
discharge, or for the appointment of a new trustee, 
make an order appointing some proper person as 
trustee in place of the trustee so desirous of being 
discharged from his trust, and direct any accounts 
and inquiries to be made, and make an order 
discharging such trustee from the trust and from 
all liability in respect thereof, and may make such 
order as to costs or otherwise as he may think fit, 
and may exercise any of the powers contained in 
ss. 48-46 of the Trustee Act, 1888, and the person 
who upon the making of such order shall be trustee 
shall have the same rights and powers as he would 
have had if appointed by judgment in an action duly 
instituted. 

(4). ** If on any such application the judge shall ^^tSe 
think proper to appoint the Public Trustee to be 
trustee in lieu of such retiring trustee, it shall be 
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the duty of the Public Trustee to undertake the 
trust. ' 

(5). '' This section shall apply to trusts created 
either before or after the passing of this Act." 

By s. 18 of the Act of 1891 any company authorised by 
law to act as a trustee may be appointed and may lawfully 
act as the sole trustee of any will or other instrument, 
notwithstanding that the same may provide for or direct 
the appointment of two or more trustees. This section 
does not, however, apply to any instrument which pro- 
vides that such company shall not be appointed a trustee, 
but extends to all instruments, and to all appointments 
of any company as a trustee, respectively made before or 
after the passing of the Act. 

A body corporate cannot at common law be a trustee 
with an individual or with another body corporate. This 
rule has recently been reversed in England by the Bodies 
Corporate (Joint-Tenancy) Act, 1899. 

By the Religious, Charitable, and Educational Trusts 
Act, 1856, N. Z., assurances of freeholds or UoMholds 
acquired by or on behalf of any body of persons associated 
for religious or charitable purposes or the promotion of 
education, made to, or in favour of, a trustee or trustees 
to be from time to time appointed, vest the property in 
the trustees for the time being. The successors are 
chosen in the manner provided in the assurance or deed 
of trust, or, if there be no such provision, or only one 
that has lapsed, then in such manner as shall be agreed 
upon by the body (s. 1). The appointment is evidenced 
by a deed under the hand and seal of the chairman of 
the meeting at which it was made, executed in the 
presence of the meeting, and attested by two or more 
credible witnesses (s. 2). Such deeds of appointment are, 
by s. 11 of the Religious, Charitable, and Educational 
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Trust Boards Incorporation Act, 1884, required to be filed 
in the district of the Supreme Court in which they are 
made. (/) 

Vesting Orders 

By the Trustee Act, 1888, the Ciourt can make 
vesting and other necessary orders in the cases of : — 

1. Trustees of land, stock, or choses in action 
becoming lunatic (ss. 5-8). 

2. Infants becoming trustees of land or stock 
(ss. 10-12). 

8. Infant trustees of land dying intestate, with- 
out heirs, or dying leaving no known heirs or 
devisees (s. 19). 

4. Land being subject to contingent rights (in 
the nature of trusts) in unborn persons (s. 20). 

5. Trustees of land, stock, or choses in action 
being out of the jurisdiction, or who cannot be 
found (ss. 18-16, 28, 29). 

6. Uncertainty which trustee of land survived or 
whether the trustee last known to be seised or 
possessed is living, or whether a trustee of stock or 
chose in action is living (ss. 17, 18, 28, 29). 

7. Refusal by trustees of land, stock, or chose in 
action to convey or transfer, or refusal by trustees 

(/) By the Beligioas, Charitable, and Edaoational Trasts Act 
Amendment Act, 186S, the provisions of the principal Aet were 
extended to assurances to trustees by way of mortgage. 

As to the special application of these statutes to the Church of 
Bngland: see the Religious, Charitable, and Educational Trusts 
Act Amendment Act, 1865 ; to the Boman Catholic Church, see Act 
of 1856, s. 5; Amendment Act, 1875, s. 2; the Boman Catholic 
Ijands Act Extension Act, 1890, s. 4; and to the Wesleyan 
Methodists, see Act of 1856, s. 4. 
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to recover chose in action or income of stock or 
of chose in action (as. 21, 80-88). 

8. Conviction for felony of trustee of land or 
stock (s. 22 ; see also s. 58). 

9. Stock being in the sole name of a deceased 
person where the personal representative is oat of 
the jurisdiction, or is not to be found, or where it 
is uncertain whether the personal representative is 
living, or in cases where he refuses to act (s. 84). 

By s. 48, the Court has a wide and general power 
of appointing trustees in cases of difficulty: see hereon 
In re TFotocw— 1899— 18 N. Z. L. R. 868. {h) 

By s. 57 the Court may vest property in the trustees 
of charities and*societies. 

The *' property ** afifected by a vesting order is defined 
in s. 20 of the Amendment Act; 1891. 

By s. 65 of the Act of 1888 vesting orders are charged 
with the like stamp duty as if the necessary conveyance, 
assignment, or transfer had been executed. 

Stamping 

stamp dutiM ^phe stamp duty payable upon deeds of settiement and 

declarations of trust is at the rate of five shillings per 
£100 upon the amount or value of the settled property 
(Stamp Act, 1882, 8rd schedule ; Stamp Acts Amendment 
Act, 1891, s. 11, sub-s. 2). 

J^^SStton ^ settlement of an equity of redemption is stamped on 

the value of the equity only, if the land is expressed to he 
settled stdjject to the mortgage^ and if the amount of the 
mortgage debt is stated in the deed or in a schedule thereto, 

{h) In the report the Motion U erroneously referred to as 
B. 42. 
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A similar provision is made in the case of any property 
settled subject to any debt, or annual or other charge 
(Stamp Act, 1882, s. 129). 

Appointments of new trustees, and conveyances and fJjSSt^te 
transfers to devisees or appointees under deeds or wUls ^i^yaSiato 
(not for valuable consideration) or next of kin, by ^ov*"««»«*<^ 
executors, administrators or trustees, that are rendered 
necessary by the Administration Acts, are expressly 
exempted from the ad valorem duty imposed upon 
*' conveyances " (Stamp Acts Amendment Act, 1886, s. 8). 
Such deeds, however, carry the ten shillings* ''deed 
stamp." 

The following instruments are exempt from stamp EzemptionB 
duty: — 

** Any conveyance of property to, or in trust for, 
any corporation or body of persons associated for 
religious, charitable, or educational purposes ; and 
any instrument for declaring or defining the trust, 
or for appointing new trustees in respect of such 
property.'* See under "Conveyajace on Sale,'* in 
8rd schedule to Stamp Act, 1882. 

Deeds of Gift 

By s. 7 of the Stamp Acts Amendment Act, 1891, it is Additional 
enacted that "deed of gift" shall **mean and include "deedsofgift" 
every deed of gift or instrument by way of gift transferring 
or purporting to transfer property absolutely, and every 
conveyance, transfer or other disposition of property 
containing trusts or dispositions to take effect during the 
life of the 'donor,* and not being made before and in 
consideration of the marriage of the 'donor,* or in 
favour of a bond fide purchaser or encumbrancer for 
valuable consideration in money, and whether or not 
the property comprised in such deed is subject to any 
limitation." 
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" Donor " is defined as meaning the person making any 
deed of gift. 

The above definition is extended by s. 6 of the Stamp 
Acts Amendment Act, 1895, which reads as follows : — 

(1 .) ^ ' In order to prevent the avoidance or evasion 
of duties by family arrangements or otherwise, the 
definition of ' deed of gift ' in s. 7 of the Stamp 
Acts Amendment Act, 1891, is hereby extended 
to include every deed or instrument whereby any 
person directly or indirectly conveys, transfers, 
or otherwise disposes of property to or for the 
benefit of any person connected with him by blood 
or marriage, in consideration or with the reserva- 
tion of any benefit or advantage to or in favour of 
himself or any other person, whether by way of 
rent-charge, or life or any other estate or interest 
in the same or any other property, or by way of 
annuity or other payment or otherwise howsoever, 
and whether such benefit or advantage is charged 
on the property comprised in such deed or instru- 
ment or not ; and, in assessing the duties payable 
in respect of such property, no deduction shall be 
made in respect of such benefit or advantage. 

(2.) << Sections 8 and 10 of the Stamp Acts 
Amendment Act, 1891, are hereby repealed, 
and the following provisions are enacted in lieu 
thereof : — 

(a) << There shall be payable in respect of any 
property comprised in any deed of gift the same 
duties as would be payable under the Deceased 
Persons Estates Duties Act, 1881, in respect of a 
devise or bequest of such property by the donor as 
testator to the donee as devisee or legatee : 
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(b) ** For the purpose of assessing such duties, 
the donor or the trustee or some person acquiring 
an estate or interest in property under the deed of 
gift shall produce such deed to the Commissioner, 
and shall also supply such evidence and particulars 
as the Commissioner requires in order to show the 
value of the property comprised in such deed, and 
also the total value of all the real and personal 
property of the donor at the date of such deed, 
including in such value the value of all property 
comprised in such deed and in every other deed of 
gift theretofore executed by such donor : 

(o) ** The donor shall be the person primarily 
liable to pay such duties, but he shall be entitled to 
recover the amount thereof from the donee : 

{ct) ** The amount of such duties (including 
therein all fines and penalties imposed by law) shall 
be a first charge upon all the property comprised in 
such deed of gift until such duties are fully paid ; 
and for the purpose of procuring payment thereof 
the provisions of ss. 26, 28, 29, and 80, of the last- 
mentioned Act, and also s. 28 of the Deceased 
Persons Estates Duties Act, 1881, Amendment 
Act, 1885, shall, mutatis mutandis, apply : 

(e) ** For the purposes of this section the 
Commissioner may exercise all the powers con- 
ferred upon him by the Deceased Persons Estates 
Duties Act, 1881/* (r) 



(?) As to what is a '^deed of gift" under the several Acts 
imposing duty on such an instrument, and the circumstances under 
which it is liable to duty : see In re Brandon j deceased — 1887 — N. Z. 
li. R. 6 C. A. 158; Commissioner of Stamps v. B/a*te— 1889— 10 
N. Z. L. R. 204 ; In re Chambers, deceased-^lQU-^lS N. R. L. R. Ill ; 
In re Davenport— IS^B^ll N. Z. L. R. 81 ; In re Ffewin^— 1899— 
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By s. 9 of the Stamp Acts Amendment Act, 1891, 
duties on deeds of gift are to be paid, in addition to stamp 
dutiesy within one month after the execution of the deed of 
gift by the donor. Penalties, similar to those for late 
payment of stamp duty, are imposed. 

Begistration 

As to registration of voluntary settlements : see ante, 
p. 44. 

Registration of Appointments of New Trustees 

By 8. 44 of the Deeds Registration Act, 1868, appoint- 
ments of trustees, when the deed or will creating the trust 
has been registered, need not contain any description or 
plan of the land, if a memorandum be endorsed or 
otherwise written thereon giving the date, registration 
number, and date of registration of, and parties to, the 
said original deed or will, and sufficient particulars of the 
land to identify the same. ( j) 

18 N. Z. L. B. 689 ; Oirling v. Commissioner of Stamps— IWl—S 
N. Z. Gaz. L. B. S59. Compare Marquis of Bristol y. Commissioners 
of Inland Revenue~1901—84 L. T. 669. 

(j) By the Family Homes Protection Act, 1895, N. Z., an owner 
of freehold or leasehold land, on which he resides and has his home, 
may settle snch land (not exceeding, with all improvements, £1,500 
in value) as a "Family Home" (s. 3). The land must be unen- 
cumbered, and the settlor must be able to pay all his debts without 
the aid of such land (s. 4). The District Land Begistrar issues 
a Family Home Certificate, and registers it under the Deeds 
Begistration Act, 1886, or the Land Transfer Act, 1885, as the 
case may require (s. 15). 

The effect of such registration is to settle the land for the 
personal use and occupation of the settlor and his " family," until 
his death, or the attainment by all his children of the age of twenty- 
one years, whichever event shall last happen, when the property is 
distributed among the '* family." Alienation is prohibited, but on 
the other hand, the property is protected against the consequences of 
bankruptcy and execution (s. 17). The Family Home may, however. 
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be taken under any Act providing for the compulsory taking of 
land (8. 18). 

The Act extends to a settlement by a married woman. 

The settlor may, by his or her will, regulate the distribution of 
the property among the family, failing which regulation, the wife (or 
hnsband) takes one- third and the children the residue (ss. 22, 23). 

Settlements under the Act are exempt from duty under the 
Stamp Act, 1882, and the Deceased Persons' Estates Duties 
Act, 1881. 

The above is an outline of the provisions of the statute, which 
contains thirty-one sections. Regulations thereunder were gazetted 
in 1896 : see p. 717. 



Chapter XV. 



WILLS, INCLUDING LAWS AS TO DESCENT 
AND DISTRIBUTION 

It is proposed in this chapter to consider, first, the 
altered rules, peculiar to the Colony, as to the descent and 
distribution of real and personal property ; secondly, the 
laws affecting the several parts of a New Zealand will 
(so far as a v^iil differs from a settlement) ; and thirdly, 
the enactments regarding the sealing and re-sealing of 
probates. 

I.— ALTERED RULES AS TO DESCENT AND DISTRD3UTI0N 

DeSoOTlt^Art ^^^^ change commenced on the 1st October, 1876, the 

^®^* date of the coming into operation of the (now repealed) 

Real Estate Descent Act, 1874. This Act applied to every 
male person dying after the 1st October, 1875, and leaving 
a wife or child or children or any lineal descendant (s. 2). 
The real estate of such a person vested in his personal 
representative for distribution as personalty (s. 3), the 
title relating back to the death (s. 4). The Act gave 
powers of sale (ss. 6-11) and of partition (s. 14). 

Administration This Act was repealed by the Administration Act, 1879, 
which came into operation on the 1st September, 1880. 

Real estate Under the latter Act real estate (defined as including 

personal chattel interests : s. 4) vests in the legal personal 

representative . ' * ^i 

representative and is an asset for the payment of all 
duties and fees on a deceased person's estate and of 
his debts in the ordinary course of administration (a) 
(ss. 6, 7). (b) 

(a) See In re Pharazyv, pt»«t p. 169. 

{b) On the question whether probate or administration can be 
granted in respect of the real estate in cases where the testator or 
intestate died before the coming into operation of the Administration 



mortgagees 
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The legal personal representative obtaining probate or Powers of 
administration, either before or after the Act, can, for the leasing, and- 
above purposes, sell or lease the real estate, by auction or 
private contract, or mortgage it, with or without a power 
of sale; and, by leave of the Supreme Court, or of a 
Judge, can sell the real estate for other purposes (s. 7, as 
amended by Administration Act 1879 Amendment Act, 
1888, s. 18, and Administration Acts Amendment Act, 
1890, s. 4). (c) 

Bales made previously to the Amendment Act of 1888 
are validated by s. 18 thereof. 

By the Administration Act 1879 Amendment Act, £SS!5S2™°' 
1886, s. 8, where an instrument is executed in professed wssees.and 
exercise of the power to sell, lease, or mortgage con- 
ferred by the Act of 1879, the title of the purchaser, 
lessee, or mortgagee is not impeachable (except for 
fraud) on the ground of improper exercise of the power, 
nor is he concerned to see to the application of the money 
paid by him. 

By s. 8 of the Property Law Consolidation Act 1888 
Amendment Act, 1885, it is enacted as follows : — 

** Every conveyance made by any executor or 
administrator acting under any probate or letters 
of administration shall be, and shall be deemed to 
have been, so far as it shall affect a bond fide 

Act, 1879, or the Beal Estate Descent Act, 1874 : see Saunders v. 
Ca6ot— 1886— N. Z. L. R. 4 C. A. 19 ; In re Cia/y— 1886— N. Z. L. R. 
6 8. C. 202. 

As to the grant of probate of the will of a person domiciled 
elsewhere than in the Colony, but not executed according to the law 
of the Colony, and the effect of such probate upon the N. Z. realty : 
see In re i2onaZd«on— 1891— 10 N. Z. L. R. 228. 

The power to grant probate as regards the real estate is not 
affected by the fact that the testator died domiciled in England 
{In re i^Wit— 1898— 16 N. Z. L. R. 677). 

(c) In Williavtt v. Vuhlic rr«<t«c— 1886— N. Z. L. R. 4 C. A. 1, 
it was decided that an administrator had no power, under the 
L 
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purchaser, without fraud, or any person claiming 
through him, as valid and effectual as if the 
deceased person whose estate shall be, or have been, 
vested in him, had made the same, and the receipt 
or receipts in writing of the executor or adminis- 
trator shall be a sufficient discharge to any 
purchaser for the purchase money thereby expressed 
to have been received ; and no such purchaser or 
his representative shall be concerned to see to the 
application of the purchase money by him paid, or 
to inquire whether the sale or conveyance by such 
executor or administrator has been irregular or 
improper." (d) 

Tnuta upon Section 10 of the Administration Act, 1879, reads as 

which the real 

estate is held f olloWS '. — 

by the personal 

repreeentative ^ , . . ., . . • •• . * ^ .^ 

'* Subject to the provisions of this Act, the 
executor or administrator shall hold— 

1. ^<The real estate of any person who dies 
leaving a will, according to the trusts and dis- 
positions of such will, so far as such will devises 
or affects such real estate. 

2. *^ The real estate of any person who dies 
intestate as to such real estate after this Act comes 
into operation, upon trust for the person or persons 
who, if such real estate were personal estate, would 
be entitled to such personal estate; and such 
person or persons shall in all respects have the 
same shares, estates, powers, and interests in and 

Administration Act, 1879, to sell real estate a£ter all debts and daes 
owing by the estate bad been paid. 

As to the necessity of an application to the Court : see Lush ▼. 
5^a— 1892-11 N. Z. L. B. 194. 

(d) A proviso was added saving pending actions. 

Compare s. 81 of the Trustee Act, 1883, making receipts of 
trastees (including legal personal representatives : see s. 2, definition 
of " Trust ") effectual discharges : see anUy p. 148. 
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over suob real estate as he or they would have in 
case the same had been personal estate, {e) 

3. '* The real estate of any male person who shall 
have died after the first day of October, one 
thousand eight hundred and seventy-five, and 
before this Act comes into operation, intestate as 
to such real estate, leaving him surviving a wife, 
or chUd or children, or any lineal descendant, upon 
trust for the person or persons who would have 
been entitled thereto under the Real Estate Descent 
Act, 1874, if this Act had not been passed. 

4. '' The real estate of any person (other than a 
male person leaving him surviving a wife, or child or 
children, or any lineal descendant) dying intestate 
as to such real estate after the first day of October, 
one thousand eight hundred and seventy-five, and 
before this Act comes into operation, upon trust for 
the person or persons who would have been entitled 
if this Act had not been passed. 

5. *' The real estate of any person who died on 
or before the first day of October, one thousand 
eight hundred and seventy-five, intestate as to 
such real estate, upon trust for the persons 
who would have been entitled if the Heal Estate 
Descent Act, 1874, and this Act had not been 



By s. 11 of the same Act of 1879 the Court may Partitiou 
direct a partition of the real estate. 

Section 12 extends the rights and duties of legal Duties of 
personal representatives to the realty. representatives 



extended to 
realty 



(e) The real estate of a testator, if undevised, is held in trust for 
the general legatees of his personalty, and not his next of kin {In re 
McHardie—1987—J^. Z. L. B. 6 S. C. 477 ; Berry v. Public Trustee— 
1890— 9 N. Z. L. R. 563). 
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Succession to Property of RUgitimates 

By s. 35 the widow and mother of a male illegitimate 
dying intestate without issue succeed to his real and 
personal estate, and, failing them, the next of kin of the 
mother, under the Statute of Distributions (defined in s. 4) 
take the same. 

By s. 86 the illegitimate children (or their issue) of 
a female illegitimate dying intestate, without leaving 
husband or legitimate children, succeed to her real and 
personal estate, and, failing them, her mother, or her 
mother's next of kin, will ^ke. 

By s. 87 the illegitimate children (or their issue) 
of any << female '* dying intestate, leaving no husband 
or legitimate children, or their issue, succeed to her real 
and personal property. 

Distribution 

^8*S^tto^°' The Administration Act, 1879. Amendment Act, 1886 
(which came into force on the 27th May, 1886), defines 
** property ** and ** separate property " as including both 
real and personal estate, and choses in action (s. 2) and 
then enacts in s. 8 as follows : — 

" The law now in force in this Colony providing 
for the distribution of the estates of persons dying 
intestate is modified as follows, namely : — 

<< The property of a man dying intestate shall be 
allotted or distributed as follows : — 

^* If he leave a wife, but no children, father, 
mother, brother, nor sister him surviving, the 
whole to his wife absolutely. 

'* If he leave a wife and children him surviving, 
one-third to his wife and two-thirds to his children. 

'*If he leave a wife and his father, but no 
children him surviving, two-thirds to his wife and 
one-third to his father. 
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''If he leave a wife and his mother, but no 
children nor father him surviving, two-thirds to his 
wife and one-third to his mother. 

** If he leave a wife and brothers and sisters, but 
no children, father, nor mother him surviving, 
two-thirds to his wife and one-third to his brothers 
and sisters. 

The property (/) of a woman dying intestate shall 
be allotted or distributed as follows : — 

" If she leave a husbajad, but no children, father, 
mother, brother, nor sister her surviving, the whole 
to her husband absolutely. 

''If she leave a husband and children her 
surviving, one-third to her husband and two-thirds 
to her children. 

" If she leave a husband and her father, but no 
children her surviving, two-thirds to her husband 
and one-third to her father. 

" If she leave a husband and her mother, but no 
children nor father her surviving, two-thirds to her 
husband and one-third to her mother. 

" If she leave a husband and brothers and sisters, 
but no children, father, nor mother her surviving, 
two-thirds to her husband and one-third to her 
brothers and sisters. 

" In the event of the death of a child of the man 
or woman dying intestate, the children of such 

(/) In the Amendmeiit Aot of 1885, for the above italioized 
word property were sabstituted the words " separate property." By 
the Administration Acts Amt. Act, 1890, s. 2, the word *' separate " 
18 to be deemed omitted. Section 3 extends the provisions of such 
Aot of 1890 to the estates, remainiog onadministered, of all married 
women who had died after the coming into operation of the Married 
Women's Proper^ Act, 1884 . 
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child shall take his or her parents* share, and the 
words * brothers and sisters * shall include a brother 
or a sister, and the children of a deceased brother 
or sister, such children taking their parents' share.*' 

The last sub-section refers to the case of the death of a 
child in the lifetime of a man or woman who subsequently 
dies intestate {In re Stac6—lSd7—^. Z. L. R. 6 S. C. 808). 

By s. 2 of the Administration Act Extension Act, 1886, 
the provisions of the said Amendment Act of 1885 are 
extended to the separate estates remaining unadministered 
of all married women who died between the dates of the 
coming into operation of the Married* Women's Property 
Act, 1884 (1st January, 1885) and the said Act of 1885 
(27th May, 1886). 

n.— LAWS AFFECTING A NEW ZEALAND WILL 

wills Acts The English Wills Acts are in force in the Colony, (g) 

Infants' wiim By s. 6 of the Administration Act, 1879, Amendment 

Act, 1885, ** every male infant not under the age of 
nineteen years, and every female infant not under the age 
of eighteen years, after his or her marriage, shall be 
competent to make a valid will disposing of all or any 
part of his or her real and personal property." 

But by s. 47 of the Native Land Court Act, 1894, an 
infant '* Native " (defined ante p. 86) is incompetent to 
make a will. 

It is now proposed to consider the New Zealand laws 
bearing upon the preparation and construction of a will in 
the order in which they come under notice, having regard 
to the arrangement of clauses usual in well drawn wills, (h) 

{g) See Table of Imperial Statutes, ante. 

{h) A will settling a testator's estate apon his wile and issue 
usually proceeds thus : — ^Bevocation of former wills ; appointment of 
executors, trustees, and guardians ; legacies and directions as to debto 
and funeral and testamentary expenses ; residuary deriae acnd bequest 



WILLS 167 

Executors and Trustees 
In view of the fact that the real estate in New Zealand H;®?'**^" ^^^ 

trosteea Bhould 

vests m the executors, upon the trusts of the will, it is ^ identical 
very desirable that the same persons should be appointed 
both executors and trustees. And apart from this con- 
sideration the practice is to be recommended as avoiding 
the necessity of having to draw the line (sometimes a very 
fine one) between the close of the duties of the executor- 
ship, i,e., the getting in of the assets, payment of debts 
and legacies and consequent reduction of the estate to a 
net surplus, and the commencement of the duties of the 
trusteeship, which consist in administering the trusts of 
•such surplus, (t) 

It should here be noticed that the word '* trustee '* 
is interpreted in both the Trustee Act, 1888, and the 
Amendment Act of 1891, as including the legal personal 
representative : see also s. 2 of the Amendment Act 
of 1899. 

By s. 26 of the Administration Act, 1879, it is provided ^^^^^ 
that "no executor or administrator shall be required, MtsruBtee 
against his own consent, to continue the duty of a trustee 
by managing the property during an enforced suspension 
of sale, but shall be entitled, upon such suspension being 
ordered, to relinquish his trust to such officer of the Court, 
or to the Public Trustee, or to any other person as the 
Court shall appoint." 

on trosts for oonversion and inTestment ; benefioial trasts (very much 
resembling thoie of a settlement) in favour of wife and issae, with or 
without a gift over in default of issue. Then follow, powers to 
postpone oonversion and to manage the estate in the meantime, and 
clanaes (again resembling those in a settlement) as to the powers, 
indemnity and remuneration of trustees, and as to appointments of 
new trustees. The devise of trust and mortgage estates has become 
obsolete both at Home and here. 

(t) In England, under Part I. of the Land Transfer Act, 1897, 
the real estate vests (as in K. Z.) in the legal personal representatives 
in trust for the persons beneficially entitled. In this oonnection, the 
editors of Prideaux's Preo. observe: *'It is obviously desirable to 
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Powers Powers shoold be expressed to be exercisable by the 

trustees for the time being (see ante, pp. 81, 82,). 

Married women As to ft married woman acting as executrix : see 
Married Women's Property Act, 1884, N. Z., s. 21 (s. 
18, Eng.) 

Guardians 

J^htirito ^y ^^^ Infants' Guardianship and Contracts Act, 1887, 

goardianship N. Z., 88. 8, 4, the mother, if surviving the father, is 
guardian, either alone, or jointly with any guardian 
appointed by him. Where no guardian has been appointed 
by the father, the Court may appoint a guardian or 
guardians to act jointly with the mother. The mother 
may by deed or will appoint a guardian to act after the 
death of the father and herself (if the infant be then 
unmarried). Where guardians are appointed by both 
parents they act jointly. The mother may, in certain 
cases, provisionally appoint a guardian to act after her 
death jointly with the father. (Taken from the Guardian- 
ship of Infants Act, 1886, Eng., ss. 2, 8). 

Debts 
Real estate We have Seen (ante, p. 160) that in New Zealand the 

assets for debts \ > r- / 

real estate is made assets for payment of the debts in the 
ordinary course of administration. 

By s. 7 of the Administration Act 1879 Amendment 
Act, 1885, it is provided that if any testator's property, 
primarily liable for the payment of his debts, is not 
sufficient for that purpose, the specifically devised or 
bequeathed properties are, proportionately, to make good 
the deficiency. 

Ck)ntribution But the Administration Acts do not abolish the dis- 

flcaiiy devised tinctiou between residuary realty and residuary personalty 

properties 

appoint the same persons to be executors and trastees. If different 
persons are appointed, the trustees could not sell or dispose of the 
real estate, until the executors have assented to the devise to them 
under s. 3 of the Land Transfer Act, 1897,*' (Vol. ii., 590, note c). 
See also Davidson's Prec. — 1880— 3rd ed., vol. iv., 9. 
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as regards the primary liability for payment of debts (In re 
Pharazynr-1891—U N. Z. L. R. 709, 728). 

In this case it was held by Prendergast, C. J., that the 
debts were payable in the first place out of so much of a 
mixed residuary estate as consisted of personalty, and that 
the deficiency must be borne by the residuary realty and 
the specific legacies and devises proportionately. The 
Chief Justice treated the residuary realty as being the 
subject of a specific gift (p. 722). In the course of his 
judgment his Honour said : " I see nothing in the 
Administration Acts which affects the question of the 
order in which assets are to be applied in payment of 
debts. I think the rules on this subject remain in force 
notwithstanding the provisions in the Administration Act 
vesting the realty in the executors, and charging the 
realty, equally with the personalty, with the debts of the 
testator ; for the trusts of the will are to be carried out, 
and s. 7 of the Amending Act of 1885 recognises the rule 
as to abatement, in case of deficiency of assets primarily 
Kable for debts (p. 728)." (j) 

Under the old law a will containing the words *^ after 
payment of all my just debts, I devise and bequeath,'' etc., 
charged the realty with payment of the debts (McBeath 
V. McDonald — 1871 — Mac. 1017 ; see also Hayes and 
Jarman's Wills— 1898— 11th ed. 606). (k) 

As to Life Insurance Policies 
By 88. 38-36 of the Life Assurance Policies Act, 1884, Life Agsuranoe 

•^ ' ' PolideB A.ct. 

as amended by s. 2 of the Amendment Act, 1886, policy 1884,88,88-35 
monies are, within certain limits and subject to certain 

(j) " The Administration Act, 1879» has not abolished for all 
purposes the distinction between real and personal estate": per 
Bichmond, J., in Staples v. (Tostjp/i— 1883— N. Z. L. B. 2, S. G. 22. 

(k) In EccUs y. AfiU«— 1898— A. G. 360, the burden of a lessor's 
covenant (treated as not being incident to the relation of landlord and 
tenant) was held to fall on the lessor's general estate, and not on the 
devisees of the land comprised in the lease. 
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conditions, pioteoted against liability for payment of debts 
or legacies onder a will, unless the contrary is "specially 
directed by such will.'* The common form of general 
bequest in trust for conversion and for payment out of 
the proceeds of funeral and testamentary expenses and 
debts does not amount to such a special direction (In re 
Ore8son*8 Estate— 1891—10 N. Z. L. R. 57 ; see also 
Henderson v. Hmrf^sonr— 1896— 15 N. Z. L. R. 289; 
Cooksan v. Peterkin— 1898— 11 N. Z. L. R. 60). (!) 

But where a testator directed that all monies payable 
under any policies on bis life should be collected, together 
with any other monies that might be due or owing to him 
from any other sources, and that after all his outstanding 
liabilities and debts had been duly paid, and a certain 
specific legacy paid over, the residue Or balance should 
be dealt with in a certain manner, it was held by all the 
members of the Court of Appeal that this vas a sufficient 
" special direction " within the meaning of s. 88, making 
the policy monies available for payment of debts {Samud 
V. Doumes— 1898— IS N. Z. L. R. 404). 

A gift of a residue is not a legacy within the meaning 
of s. 88 and therefore includes policy monies (Tippett v. 
Tippett— 1896— 15 N. Z. L. R. 648, note : In re Macdonald 
—1897—15 N. Z. L. R. 641 ; Ruddenklau v. Rud4ienklau— 
1898—16 N. Z. L. R. 404). 

A testator's debts and funeral and testamentary 
expenses are payable out of his estate, by law. Where, 
therefore, it is not desired to charge these payments upon 
the policy monies, or upon the real estate, in exoneration 
of the personal estate, or to give any other special direc- 
tion regarding them, there is no need to make any 
reference to them in the will. 

(l) Bee also Beeeot v. Beeeot—lWl—H N. Z. Gaz. L. B. 366, where, 
on the oonstraotion of the will, it was held that there was no speoial 
direotion for payment of debts oat of policy numies. 
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Executor's Right of Retainer 
By s. 2 of the Administration Act, 1879, Amendment SibS*^'^* 



Act, 1888, the right of " retainer " on the part of executors JJ^j^^^ 
and administrators in respect of debts due to them by the 
estate is abolished, {m) 

Locke King's Acts 

The law in the Colony as regards devisees taking estates Jocke Kin^g 
cum onere is as follows : The provisions of Locke King's 
Act (17 & 18 Vict. c. 118, now known by the short title 
the Beal Estates Charges Act, 1854) to the effect that the 
heir or devisee of mortgaged land should take the same 
subject to the mortgage (unless the testator should have 
signified a contrary intention) were adopted by the English 
Acts Act, 1855 : see hereon Toxward v. Minifie — 1869 — 
1 N. Z. C. A. 272 ; Mmsm v. M(mson—\%lb—l N. Z. Jur. 
N. S. S. C. 82. 

The English Amending Act of 1867 (80 & 81 Vict., 
c. 69— the Real Estate Charges Act, 1867), providing 
that a general direction that debts should be paid out of 
personal estate, should not take a case out of the principal 
Act, was re-enacted by the Deceased Persons' Estates 
Act, 1870, N. Z. See hereon Watt v. CaMwdl — \^Q0 — 
21 N. 8. W. R. (Eq.) 98. 

The above provisions of the two English statutes now 
appear as ss. 80-82 of the Property Law Consolidation 
Act, 1888. 

The first and second of Locke King's Acts were held 
not to extend to leaseholds {Solomon v. Solomon — 1864 — 
88 L. J. Ch. 478 ; GaU v. FawmcAj— 1874— 48 L. J. 
Ch. 178; In re Wormsley's estate— 187 Q--4: Ch. D. 665). 

A third Act was passed at Home in 1877, but has not 
been adopted here. It extends the rule to lands of any 

(m) As to the executor's retainer, see the Law Times of 20th 
April, 1901, p. 660 ; Re Ho|/u;ard— 1901— 84 L. T. 266 ; In the Goods 
of Belhamn-lWl—U L. T. 300. 
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tenure (iDcluding leaseholds : In re Kershaw — 1888 — 87 
Ch. D. 674), and prevents a charge of, or direction for 
payment of, debts upon or out of the residuary real and 
personal estate, or residuary real estate, from taking a case 
out of the rule (40 & 41 Yiot., c. 84— the Real Estate 
Charges Act, 1877). (n) 

Maintenance 

By s. 11 of the Trustees Act, 1888, Amendment Act, 
1891, it is enacted that '* where the estate of a person 
deceased leaying a widow and surviving children, or only 
surviving children, does not exceed two hundred pounds 
in value after providing for all liabilities, it shall be 
lawful for the trustee of such estate to apply from time 
to time a reasonable portion thereof towards the main- 
tenance and support of such widow and children, and 
towards the education of such children during their 
respective minorities.'* 

The Testator's Family Maintenance Act, 1900, provides 
as follows : — 

2. ** Should any person die, leaving a will, 
and without making therein adequate provision for 
the proper maintenance and support of his or her 
wife, husband, or children, the Court may at its 
discretion, on application by or on behalf of the 
said wife, husband, or children, order that such 
provision as to the said Court shall seem fit shall 
be made out of the estate of the said deceased 
person for such wife, husband, or children: 
Provided that the Court may attach such condi- 
tions to the order made as it shall think fit, or 
may refuse to make an order in favour of any 
person whose character or conduct is ^uch as in 
the opinion of the Court to disentitle him or her 
to the benefit of an order under this section. 



(n) The provisions of the second English Act extending the rule 
to the case of a vendor's lien for unpaid purchase money was, of 
course, not repeated here : see anUf p. 67. 
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** Court " means the Supreme Court or auy Judge 
thereof, and in the case of deceased Maories, the 
Native Land Court. 

8. 'vUpon such order heing made as aforesaid, 
the portion of the estate comprised therein shall be 
held subject to the provisions of the said order. 

4. <<No application shall be heard by the 
Court unless such application as aforesaid shall 
be made within six months from the date of the 
grant of probate of such will. 

6. "No mortgage, charge, or assignment of any 
kind whatsoever of or over such provision made 
before such order is made shall be of any force, 
validity, or effect." 

Fmcer to Postpone Conversi^m 

The device of first directing a sale and then authorising 
the trustees to postpone the conversion for so long as they 
shall think fit is resorted to in as a conveyancing con- 
venience, whereby real estate can be limited in the easier 
and more adaptable mode in which a sum of money can 
be settled, without, however, the necessity of any actual 
sale taking place until the circumstances of the family 
render such a course desirable. 

A rule of equity requires leaseholds and other wearing Astoieafleboids, 
out property to be capitalised within a year from the 
testator's death, so that the tenant for life may receive 
the interest on the proceeds of the conversion instead of 
enjoying the rents or other annual produce, to the 
detriment of the reversioner. The same rule requires, 
on the other hand, reversions to be capitalised for the 
benefit of the tenant for life, who, under the rule, receives 
interest on the proceeds. It is usual, however, to exclude 
the operation of this rule, by providing that the rents and 
income of the testator's estate, in its actual condition for 
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the time being, shall, pending conversion, be applied as 
income under the will. 

In a recent case, however, where the trustees did not 
consciously and deliberately postpone the sale of a rever- 
sionary interest, which, nevertheless remained unconverted 
at the death of the tenant for life, a provision to the above 
effect was held not to take the case out of the rule, on the 
ground that the trustees had not exercised their discretion 
as to the conversion {Rowlls v. B^6«— 1900— 2 Ch. 107). 
Attention is in this connection drawn to the form of 
'' postponement clause " given in Prideaux's Precedents — 
1900— 18th ed., vol. ii.. 692. (o) 

Testator's Business 

By s. 16 of the Trustees Act, 1888, Amendment Act, 
1891, as amended by sub-s. 2 of s. 8 of the Trustees Acts 
Amendment Act, 1894, it is enacted that : 

If any person at the time of his death shall be 
engaged in or carrying on a business, trade, or 
occupation, it shall be lawful for his trustee to 
continue to carry on the same so long as he shall 
consider necessary or desirable, and in so doing to 
employ part of the deceased's estate, with power 
from time to time to increase or diminish the part 
of the estate so employed : Provided that such 
trustee shall apply to a Judge of the Supreme 
Court in Chambers for an order sanctioning such 



(o) This form runs : " And I declare that my tmstees may 
postpone the sale and con version of any part of my real and 
personal estate (including leaseholds or other property of a ter- 
minable or wearing oat nature) for so long as they shall think fit, 
and that they shall not sell or cofwert into money reversionary 
property before it falls into possessions unless in their opinion it shall 
be necessary to do so to prevent loss ; and that the rents, profits, and 
income to accrue after my death," etc. (declaring that such rents, etc., 
shall be applied as income). 

On the construction of the power to postpone conversion, see 
also Heenan v. Hewian— 1893— 12 N. Z. L. B, 111, 
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carrying on of the business, and such Judge may 
make such order, or such other order in the 
case as he shall think fit : Provided further 
that the Supreme Court or a Judge may, on the 
application of any person interested in the estate, 
make an order that such business or trade shall not 
be carried on, or that the same may be carried on 
subject to conditions, or may make such other 
order as may seem proper. 

This section shall apply to any trustee who may 
have carried on or be carrying on the business, 
trade or occupation of snj person who may have 
died before the passing of this Act, subject that 
such trustee shall apply for a sanctioning order as 
required by the first proviso of this section. 

Section 4 of the amending Act provides that the said 
s. 16 is not to prejudice any other authority to do the acts 
thereby authorised to be done. 

Powers f Liabilities and Remuneration of Executors 

and Trustees 
By the Administration Act 1879 Amendment Act, Bxecutors may 

•' ' oomproxuise 

1885, s. 11, an ''executor or administrator may pay or 
allow any debt or claim on any evidence that he thinks 
sufficient, and may allow time for payment of any debt, 
and may compromise, compound, abandon, submit to 
arbitration, or otherwise settle any debt or claim relating 
to the estate of the deceased without being responsible for 
any loss occasioned by any act or thing done in good 
faith *' : see Stupples v. Dransfield—lSSS—Q N. Z. L. R. 
684 ; Brew v. Thmtpsonr-lSd^—ll N. Z. L. R. 143. 

This provision may in most cases be allowed to take 
the place of the lengthy clause formerly inserted in 
wills. Compare s. 21 of the Trustee Act, 1898, Eng., 
where the powers in question are conferred with greater 
particularity. 
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Section 6 of the Trastees Acts Amendment Act, 1894, 
also permits trastees under wills to refer questions to 
arbitration. 

Limitation of By s. 19 of the Administration Act 1879 Amendment 

person^ ^ Act, 1888, it is enacted that **no person who shall have 

aSm^Sf^ator been appointed or shall be appointed an administrator 

for^absent^ upon an application made by him as the attorney or agent 

adm^trator ^^^ &° executor or administrator absent from the Colony of 

New Zealand shall be deemed liable to account to any one 

in respect of his executorship or administratorship, 

excepting only to the executor or administrator whose 

agent or attorney he was, or to any person who shall, after 

he shall have been appointed such attorney or agent, be 

appointed executor or administrator of the same estate." 

commis^on By 8. 20 of the Administration Act, 1879, it is 

to executors, ^ ' ' 

adminiafa-aton, provided that ** it shall be lawful for the Supreme 

and trustees >i „ 

Court to allow out of the assets of any deceased 
person, whether such person died before or after the 
coming into operation of this Act, to his executor, 
administrator, or trustee for the time being, in passing 
his accounts, such commission or percentage, not exceeding 
five pounds per centum, for his pains and trouble, as shall 
be just and reasonable. 

'< No such allowance shall be made to any executor, 
administrator or trustee without a special order of the 
Supreme Court, or of a judge, on the final passing of 
accounts, unless the Court, or a judge thereof, shall other- 
wise order.*' (/)) 

(p) As to tbe exercise by the Coart of the power to allow 
commission, see hi re Proctor— 1884— N. Z. L. B. 3 S. C. 126 ; In re 
Co8tleij-lSS4—'S. Z. L. B. 3 S. C. 165 ; In re Kennedy— 1Q90 -9 N. Z. 
L. R. 305 ; In re iCm-— 1891— 10 N. Z. L. R. 265 ; In re CampbeU-- 
1892—11 N. Z. L. R. 614 ; In re Pharazyn {No. ;?)— 189&— 16 N. Z. 
L. R. 663 ; In re C/iavanne«— 1898— 16 N. Z. L. R. 639 ; In re 
Sharland, deceased— 1999— 17 N. Z. L. R. 729 ; hire WUkie's Estate— 
1901—3 N. Z. Gaz. L. R. 278 (hs to allocation of commission among 
the trustees). See In re Prior— 1900— 26 V. L. R. 230 ; in re FUming 
—1900—26 V. L. R. 559. 
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As to the necessity, construction and proper form of tnlat^ciauae 
the clause enabling a solicitor-trustee to charge the estate 
with his costs : see ante, p. 149. The form, used in a will 
shonld, of course, be extended to '* executors" as well as 
" trustees." 

A solicitor witnessing the will loses the benefit of the 
clause, which is regarded in the light of a legacy to him 
(In re Warier— 1886— 84 Ch. D. 77). 

If the estate proves insolvent the clause becomes 
inoperative (In re TTAtta— 1898— 2 Ch. 217). 

Appointment of New Executors 
Bys. 9 of the Administration Act 1879 Amendment Court may 

"^ appoint new 

Act, 1885, ** whenever an executor or administrator shall executors 
die, or shall be absent from the Colony for six months 
without leaving a lawful attorney, or shall be desirous of 
being discharged from the office of executor or adminis- 
trator, or shall become incapable of acting as such, or 
shall be guilty of such misconduct in his office as renders 
it expedient he should be removed, the Court or a Judge 
thereof may, by order on a summary application, discharge 
or remove such executor or administrator." 

The section proceeds to empower the Court to make 
fresh appointments, whereupon, the property and rights 
vested in the said executor or administrator are to vest 
in the appointee or appointees, (q) 

It seems that a provision in a will designed to keep up 
the number of trustees will not interfere with the exercise, 
by one of the persons appointed executors and trustees, of 
the wide powers to deal with the estate which he has, as 
executor, by virtue of his office, and the Administration 
Acts (In re Watson deceased— \S^^—\% N. Z. L. R. 368, 
per Edwards, J.) 

(q) As to appointmeDts of Dew trustees ^ see ante, " Settlements," 
p. 149, et. seg. 

M 
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Denae of Tntst and Mortgage Estates 

MdmortoS** It was formerly usual to devise freehold estates held by 
estatoBobBoiete the testator as a trustee or mortgagee to the trustees of 
his will, subject to the trusts and equities affecting the 
same. This was done to prevent the estates from 
descending to the heir-at-law of the testator. As, 
however, under s. 6 of the Administration Act, 1879, 
the real estate of a testator, wJiether held beneficially or in 
trmt, vests in his legal personal representatives, the 
insertion of this devise becomes unnecessary. Its use 
is superseded in England by s. 80 of the Conveyancing 
Act, 1881. 
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Public Trustee 

The Public Trustee can be appointed executor, trustee, 
or guardian (Public Trust Ofl&ce Consolidation Act, 1894, 
s. 12) and has, when acting as executor or trustee, certain 
statutory powers of maintenance and advancement (s. 25). 
Where appointed trustee, executor, or guardian he has 
certain powers of selling, leasing, exchanging, purchasing, 
and borrowing on mortgage (s. 27 ; Amendment Act, 1895, 
s. 2). (r) 

The Public Trustee's powers of investment are set out 
in ss. 29-82 of the principal Act, and in s. 8 of the 
Amendment Act, 1896 : see also sub-s. 8 of s. 2 of the 
Trustees Acts Amendment Act, 1894. 
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Testators may deposit their wills in the Public Trust 
Office for safe custody, or for acceptance or rejection after 
their death (Public Trust Office Consolidation Act, 1894, 
ss. 48, 44). 



Probates are 
evidence of 
will 



III.— PBOBATES 

By s. 18 of the Administration Act, 1879, probates 
and letters of administration, with the will annexed, granted 



(r) See antSy '* Conditions of Sale," p. 57 ; *' Leases," p. ISo. 
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after the Act, are made evidence of the will upon ques- 
tions concerning real estate, and probates or letters of 
administration are in all cases to be prima facie evidence 
of the death and the date thereof. 

Probates and letters of administration granted in any ^J^Jj^^^j^ 
British dominion since the 1st September, 1880, have, l^^ongnj^ 
when re-sealed in New Zealand, the same effect as to real be re-seaied 
estate as if originally granted in the Colony (Land Transfer 
Act, 1885, Amendment Act, 1889, s. 8 : see also Inter- 
colonial Probate Act, 1879). 

Probates of the wills of Natives have the same effect, ^]S*^Natives 
as to real estate, as other probates. Orders or certificates 
of the Native Land Court ascertaining or confirming the 
titles of persons claiming under the will or probate are, 
accordingly, unnecessary (Land Transfer Act 1885 Amend- 
ment Act, 1889, s. 9). 

Under the Colonial Probates Act, 1892, Eng., probates coioniai 

1 -1 . . . 1 . 1 , . 1 «. . Probates Act, 

and administrations granted m the colonies have effect m Eag. 
the United Kingdom, when resealed there. 

The following provisions are enacted by the Deceased 
Persons' Estates Duties Act, 1881, Amendment Act, 
1885 :— 

S. 4. " From and after the passing of this Act no property of 

. , . . ^T person dying 

no real or personal property whatsoever m New abroad to vest 

rriTii* >. M. ^ "Without 

Zealand belonging to any person who has died or adminiBtration 

,. , fun /• granted in the 

may die abroad shall vest in any person or persons Ooiony 
under any devise, intestacy, or by heirship, until 
probate or letters of administration of such 
property has been granted in New Zealand, or if 
probate or letters of administration of such 
property has or have been granted in any place out 
of the Colony, unless such probate or letters of 
administration are re-sealed in New Zealand as 
hereinafter provided. 
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*' Upon such property becoming legally vested 
in accordance with the provisions of this section, 
the legal estate therein shall vest as fiom the 
time of the death of the person from whom it 
is obtained. 

S. 5. " No probate or letters of administration 
granted in any place outside of New Zealand shall 
be received in evidence of the title of any person to 
any real or personal property in New Zealand, until 
such probate or letters of administration are re- 
sealed in New Zealand as hereinafter provided. 

S. 6. " In any case where probate or letters of 
administration have been granted in any part of 
Her Majesty's dominions outside of New Zealand 
effect may be given to such probate or letters of 
administration in New Zealand by having the same 
re-sealed in New Zealand by the Supreme Court 
thereof in manner provided in the Intercolonial 
Probate Act, 1879. 



For the purposes aforesaid, the Act last mentioned 
is hereby extended, and shall apply and shall be 
read mutatis mutandis for the purpose of applying 
such Act to all probates and letters of administra- 
tion granted by any competent Court in any part of 
Her Majesty's dominions outside of New Zealand." 



Registration 

By s. 62 of the Deeds Registration Act, 1868, it is 
enacted that " every will shall, so far as regards land to 
be affected thereby, be void as against any person claiming 
for valuable consideration under any deed or contract, duly 
registered, made, after the death of the testator, by his 
heir-at-law, or by any person claiming as his devisee or 
executor under a former will, or as his administrator either 
with a former will annexed or otherwise, or by any other 
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person by whom suoh subsequent deed or contract might 
have been made, if such will as first aforesaid had not 
been executed, unless such will as first aforesaid shall have 
been registered before the registration of the subsequent 
deed or contract : 

''Provided always that every will which shall be 
registered within the space of two years after the death 
of any testator shall be as valid and effectual as if the 
same had been registered immediately after the death 
of such testator." 
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By ss. 65-67 of the Property Law Consolidation Act it 
is provided as follows : — 

S. 66. "Whenever the person who may have 
executed or shall hereafter execute any power of 
attorney (whether such person were or he at the 
time within the C!olony or not) shall not have 
declared or shall not declare therein that such 
power shall continue in force only until his death 
or revocation thereof, then and in every such case 
such power shall, so far as may concern all 
contracts entered into bond fide^ and all deeds or 
instruments of any kind bond fide made or signed 
operate and continue in force until notice of his 
death or of the revocation of such power shall have 
heen received by the attorney named therein. 

S. 66. *' Every Act (within the scope of the 
powers and authority conferred upon the said 
attorney to such extent as aforesaid) heretofore or 
hereafter to be done or suffered by him after such 
death or revocation as aforesaid, and before notice 
thereof shall have been received, shall be as 
effectual in all respects as if such death or leveoa- 
tion had not happened or been made. 

S. 67. '' A solemn declaration made by any sooh 
attorney, under the provisions and by virtue of 
" The Justices of the Peace Act, 1882," to the 
effect that he has not received any notioe or 
information of the revocation of such power of 
attorney by death or otherwise, shall, if made 
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immediately before or after any such Act as 
aforesaid, be taken to be conclusive proof of such 
non-revocation at the times thereof respectively." 

These provisions may be compared with s. 47 of the 
Conveyancing Act, 1881, Eng., and ss. 8, 9, of the 
Conveyancing Act, 1882, Eng. 

Companies incorporated in Great Britain may appoint ^^^ °{, 
attorneys in New Zealand (Companies Act, 1882, N. Z., companies in 
BS. 276, 277). A certified copy of the power of attorney Great Britain 
is to be deposited in the office of the Registrar of the 
Supreme Court (s. 278). A declaration under the 
Statutory Declarations Act, 1885, endorsed upon or 
annexed to the power of attorney, purporting to be 
made by one of the directors, and deposing to the 
incorporation and name of the company, verifying the 
seal, and stating that it has been duly affixed, that the 
mstrument has been duly executed, and that the powers 
thereof are authorised to be conferred, and stating, further, 
that the deponent is a director, are made conclusive 
evidence of these matters (s. 279). 

These powers continue in force until the attorneys 
have received notice or information of the revocation 
thereof, or of the winding up or dissolution of the 
company (s. 280). 

A statutory declaration made by the attorney or any 
one of the attorneys, that he has not received any such 
notice or information, is conclusive proof that no such 
revocation, winding up or dissolution has taken place 
(s. 281). 

This declaration should be made under the Justices of 
the Peace Act, 1882, N. Z. (a) 

Interests under the Land Transfer system may be dealt Powers of 
with, and applications to the District Land Registrar or to the Land 



Transfer Act 



(a) As to ezeoution under the official seal of a oompany 
eetablished in the United Kingdom: see anUt p. 85. 
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the Sapreme Court may be made, under power of attorney 
in the prescribed or ^* any usual " form (Land Transfer 
Act, 1885, s. 152). A power of attorney oonoeming land 
is not invalidated by reason of the subsequent bringing of 
such land under the Act (s. 151). 

The original or a duplicate or attested copy of every 
power of attorney intended to be used under the Act must 
be deposited with the District Land Registrar (s. 153). 

The grantor of any revocable power of attorney may, 
by notice to the District Lamd Registrar in the prescribed 
form, revoke such power, either wholly or as to the land 
specified in the notice ; but the mere deposit of a sub- 
sequent power of attorney does not operate as a revocation, 
nor does a revocation take effect as to instruments executed 
prior to the receipt of such notice by the Registrar (s. 
164). A power of attorney, moreover, is not revoked by 
the bankruptcy of the grantee, or the marriage of a female 
grantee (Amendment Act, 1888, s. 11). 

It is expressly made a criminal offence to fraudently 
use a revoked power of attorney (s. 201, sub-s. 5). 

A power of attorney for use under the Land Transfer 
Act need not be sealed (s. 155). 

The provisions of ss. 66-67 of the Property Law 
Consolidation Act, 1888, (b) apply, and are deemed to have 
applied, to the Land Transfer system (Amendment Act, 
1888, 8. 10). 

Public Troatee The Public Trustee can give powers of attorney to 
persons in or out of the Colony (Public Trust Office 
Consolidation Act, 1894, s. 27, sub-s. 9). 



women 



Mawi^ By s. 27 of the Married Women's Property Act, 1884, 

a married woman has power by deed to appoint an 
attorney to execute any instrument or to do any act, as 

{h) See ante, p. 18S. 
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if she were a feme sole. Compare s. 40, Conveyancing 
Act, 1881, Eng. 

The following provisions appear in the Trustee Act Delegation of 
Amendment Act, 1899, on the subject of delegation of Srastees 
powers by trustees : — 

S. 2. '* All reference in this Act to trustees shall foteeztMidB 

to ezecutoTf 
extend to and include executors and administrators. 

S. 4. " Any trustee of real or personal property S^rtoes may 
in New Zealand who for the time being is residing delegate 
out of New Zealand, whether appointed by order 
of any Court, or by deed, will, letters of administra- 
tion, or otherwise howsoever, and whether the order 
or instrument creating the trust or appointing the 
trustee be made or executed out of New Zealand 
or not, may, if not expressly prohibited by the 
instrument creating the trust, delegate by deed to 
any person or persons residing in New Zealand all 
or any of the powers, authorities, and discretions 
vested in such trustee, so far as such powers, 
authorities, and discretions afifect, or are capable 
of being exercised over, the trust estate in New 
Zealand. 

S. 6. «* Any trustee of real or personal property T^natees a^ut 
in New Zealand who for the time being is residing may deiegieite 
in New Zealand, but may be about to depart there- 
from, whether appointed by order of any Court, or 
by deed, will, letters of administration, or otherwise 
howsoever, and whether the order or instrument 
creating the trust or appointing the trustee be made 
or executed out of New Zealand or not, may in like 
manner exercise all or any of the powers of delega- 
tion by this Act conferred on any trustee residing 
out of New Zealand. 

B. 6. *' Every deed, act, matter, or thing done or Acts under 
executed by any person or persons under such powm valid 
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delegated powers, authorities, and discretions shall 
be as valid and effectual as if the same had been done 
or executed by the person or persons who executed 
the deed by which such powers, authorities, and 
discretions were delegated. 

S. 7. " Every power of attorney or other delega- 
tion by deed executed previous to the passing of 
this Act, by trustees or a trustee residing out of 
New Zealand, or, if residing therein, about to 
depart therefrom, delegating to persons or a person 
residing in New Zealand the exercise over real or 
personal property in New Zealand of the whole or 
any of the trusts, powers, authorities, and discre- 
tions vested in such trustees or trustee, and every 
deed, act, matter, or thing heretofore or hereafter 
done or executed by virtue of such power of 
attorney or other delegation, shall be and be 
deemed to have been as good, valid, and effectual 
at law and in equity as if this Act had been in 
force at the time of the execution of such power of 
attorney or other delegation/* 

The earlier and repealed enactments restricted the 
delegation to powers of sale, exchange, mortgage, assign- 
ment and leasing : see the Trustees* Powers Delegation 
Acts of 1869 and 1872 ; ss. 84-88 of the Trustee Act, 1888 ; 
and s. 10 of the Administration Act 1879 Amendment 
Act, 1886. 

Stximping 
The stamp on a power of attorney is ten shillings. 

A declaration made before a notary or other authority 
as to the execution of any instrument is exempt from 
stamp duty, as is also any certificate by such notary or 
authority that such declaration has been duly made : see 
under '' AfSdavit or Declaration " in the third schedule to 
the Stamp Act, 1882. 
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Deposit of Powers of Attorney 

Every power of attorney authorising the dealing with 
land in the Colony may be registered, with the aooom- 
panying affidavits and declarations, if any, by being 
recorded in any Deeds Register Office in the Colony (Deeds 
Registration Act, 1868, s. 28). No entry is, however, 
made in the Index Books in respect of a power of attorney 
(i6. 8. 36). 

Every power of attorney, with its verifications, may be 
deposited at the Register Office for safe castody and 
reference (ib. s. 60). 



Chapter XVII. 



MISCELLANEOUS INSTRUMENTS 
(Treated of in alphabetical order) 

I.-APPOINTMBNTS 

By 8. 84 of the Property Law Consolidation Act eyeiy 
deed executed, as by that Act required, is a valid execu tion 
of a power of appointment by deed or writing (otherwise 
than by will), notwithstanding that it may have been 
expressly required that such power should be exeoated 
with some additional or other form of execution or 
solemnity ; and by s. 86 appointments (otherwise than 
by will) are invalid unless so executed. An exception is, 
however, made in the case of an order or direction by a 
married woman to pay any money to which she may be 
entitled for her separate use. 

As to the execution of appointments in England : see 
Lord St. Leonards' Act, s. 12. 

An appointment takes effect as part of the deed of 
settlement, will, or other instrument containing the power, 
and the rule against perpetuities applies accordingly, the 
periods being computed from the date of such settlement 
or other instrument, and not from that of the appointment 

The Public Trustee can exercise powers of appoint- 
ment and give consents (Public Trust OfSoe Consolidation 
Act, 1894, s. 27, sub-s. 8). 

In Dorizac v. Ptdblic Trustee— 189i— IS N. Z. L. B 
688, Richmond, J., doubted whether in New Zealand a 
married woman could, by release or disclaimer, extinguish 
a power of appointment over personal estate. His Honour 
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added (at p. 548) that in England the Conveyancing Acts 
of 1881 and 1882 had enactments, extending apparently 
to married women, enabling the donee of any kind of 
power to release it or to contract not to exercise it. As to 
real estate (including chattels real) the case was provided 
for by 8. 77 of the Fines and Recoveries Abolition Act. {a) 

Stamping 

The stamp duty on a deed of appointment is ten 
shillings. 

n.— ARBITRATION, INSTRUMENTS RELATING TO 

The laws regulating submissions to arbitration and the 
making of awards are codified in the Arbitration Act, 1890, 
founded on the English Act of 1889. 

The making of a mere valuation of property, where no 
other question is in dispute, is not an arbitration ; and 
where it is desired to invoke the machinery of the 
Arbitration Act for that purpose, the draftsman should 
state that the valuation is to be made as if it were an 
arbitration within the meaning of the Act. 

As to a submission to three arbitrators : see Manchester 
Skip Canal Co. v. Pearson^ldOO—80 L. T. 46. 

Stamping 

The stamp duty on an award, whether under hand 
only, or under hand and seal, varies from one shilling, 
where the amount or value in dispute does not exceed £20, 
to one pound fifteen shillings where it exceeds £1,000, or 
where the case is not otherwise provided for. Awards 
made in any matter in which the Crown is a party are 
exempted. See 8rd schedule to Stamp Act, 1882. 

(a) A Bill intended to amend the P. L. C. A. has been introduced 
by the Premier, and is now before the House of Representatives, 
providing for the release or disclaimer of powers, whether coupled 
with interests or not. Comp. Con v. Act, 1881, Eng., s. 52 ; Conv. 
Act, 1882, Eng., s. 6. 
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Appraisements and valuations are required to be put 
into writing on stamped material within fourteen days 
after they are made (Stamp Act, 1882, ss. 66, 66). 

The duty on appraisements and valuations varies from 
one shilling where the amount does not exceed £20 to one 
pound where it exceeds £500, with intermediate rates. 

Instruments setting forth appraisements or valuations 
for the information of one party only, or on behalf of the 
Crown, or any rating local authority, are exempt : see 
8rd schedule to Stamp Act, 1882. 



m.— BONDS 

A bond must be executed with the formalities required 
in the case of other New Zealand deeds. As, 
therefore, signing is, and sealing is not, necessary, the 
English form of conclusion ** Sealed with my seal ** is 
inappropriate. 

As to proceedings on bonds : see Supreme Court Rules, 
489-491. 

Persons contracting with municipal councils for the 
execution of works involving the employment of workmen 
must give a bond in a sufficient sum, and, if required, 
with sufficient surieties, for the due fulfilment, not only of 
the terms of the contract, but also of certain provisions 
relative to rates of wages to be paid, and working hours to 
be observed, The amount of the bond is recoverable as 
liquidated damatjea (Municipal Corporations Act, 1900, 
s. 187, 6th schedule). 

Stamping 

Bonds for repayment of money and bonds in favour of 
the Crown are exempt from stamp duty (Stamp Act, 1882, 
end of 8rd schedule). Other bonds carry the ten shillings 
deed stamp. 
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IV.— DISCLAIMERS 
By s. 87 of the Property Law Consolidation Act, no 
disclaimer of any land is valid unless made by deed or by 
matter of record. 

By s. 28 of the same Act it is enacted (in agreement 
with 8. 7 of the Real Property Act, 1846, Eng.) that a 
married woman may, by deed, disclaim any land, (b) 

Stamping 
A disclaimer carries the ten shillings deed stamp. 

Registrati'On 
As to the registration of disclaimers : see s. 44 of the 
Deeds Registration Act, 1868. 

v.— EXCHANGES 

By s. 85 of the Property Law Consolidation Act no 
exchange of any land is valid, unless made by deed. 

Compare s. 8 of the Real Property Act, 1845, Eng. 
and see ante, p. 2. But an agreement for an exchange 
need not be by deed {Perqf v. McKay— 1^1^ — 2 N. Z. 
Jur. N. S. S. C. 9). 

Stamidng 
Where upon an exchange of real property any con- 
sideration exceeding jglOO is paid for equality of exchange, 
the principal or only instrument by which the exchange is 
effected is chargeable with (and only with) ad valoretn duty 
on the amount of such equality, as on a conveyance on 
sale (Stamp Act, 1882. s. 99 ; see In re McGrath—lS90— 
9 N. Z. L. R. 269). In other cases the duty is ten 
shillings. 

VI.— PARTITION DEEDS 

By 8. 35 of the Property Law Consolidation Act, no 
partition of any land is valid unless made by deed. 

(h) See ante, p. 2, as to disclaimiDg powers : see ante, pp. 188, 189. 
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Compare s. 8 of the Beal Property Act, 1845, Eng. and 
see ante, p. 2. 

But an agreement for a partition need not be by deed 
{Percy v. McKay— 1876— 2 N. Z. Jur. N. S. S. C, 9). 

Partition as between joint tenants and tenants in 
common could be compelled under the Partition Acts of 
Henry VIU. (c) 

The English Act enabling sales to be decreed instead 
of partitions was not passed until 1868. (d) This 
measure, except s. 9 thereof, was adopted in New 
Zealand by the since repealed Partition Act, 1870, and 
the measure is now re-enacted by ss. 72-79 of the Property 
Law Consolidation Act, 1888. {e) Powers of Partition of 
the real estate of testators and intestates are given by s. 11 
of the Administration Act, 1879, N. Z. 

Stampiny 

Similar duties are payable on partitions or divisions of 
real property as in the case of exchanges : see supra. 

VII.— PARTNERSHIP DEEDS 

The law of partnership is consolidated in the Partner- 
ship Act, 1891, founded on the English Act of 1890. 

By a. 26 of the Married Women's Property Act, 1884, 
N. Z., it is enacted that nothing contained in that Act 
shall authorise any married woman living with her 
husband to enter into or carry on a partnership with 
any person other than her husband without the previous 
consent of her husband under his hand and seal, filed in 
Land Transfer Office of the district in which the married 
woman lives. 

(c) 31 Hen. VIH. c. 1 ; 32 Hen. VIH. c. 32. 

(d) The Partition Act, 1868. 

(e) As to s. 76, see JRiddltr v. D^m:— 1901— 8 N. Z. Gaz. 
L. R. 291. 
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This section does not, apparently, apply to the case of 
a married woman taking shares in a company. 

Stamjnng 

A partnership deed carries the ten shillings deed 
stamp. If the transaction is evidenced by a simple agree- 
ment, the stamp will be only one shilling. 

Vin.— SURRENDERS 

By s. 36 of the Property Law Consolidation Act no 
surrender (otherwise than by operation of law) of any land 
is valid, unless made by deed. Compare s. 8 of the Beal 
Property Act, 1846, Eng., and see ante, p. 2. 

Lessees who take new leases during the currency 
of an existing term should guard against the loss of 
their tenants'- and trade-fixtures, which, if no pro- 
vision to the contrary is made, will fall to the lessor 
as upon the implied surrender, and be deemed 
demised to them by the second lease as part of the 
freehold: see Orr v. Dam— 1898— 17 N. Z. L. R. 613. 

Similar precautions should, of course, be taken where 
a new lease is to be granted at or after the expiration of a 
term. 

Stamping 

A surrender is stamped as a conveyance on sale. If 
no monetary consideration passes, and the real considera- 
tion is the mutual agreement that the surrender shall be 
made, this consideration should be so stated, and the duty 
will then be only ten shillings. 
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PRINCIPLES OP THE LAND TRANSFER SYSTEM 

Our Land Transfer System (now contained in the 
Land Transfer Act, 1885, (a) and its amendments) is 
based on the ^'Torrens" system, which in its torn was 
suggested by the provisions of the Merchant Shipping Act 
for registering and dealing with shares in British ships. 

The titles to lands, and not merely the instruments of 
title, are registered under this system. 

All lands alienated, or contracted to be alienated, from 
the Crown, and all Native lands becoming vested in any 
person in freehold tenure, (6) come automatically under 
the system. Lands vested by statute in any person in fee 
simple in possession also come under the system (s. 10). (r) 



undOT t5 ^Tc^* Other lands, if alienated, or contracted to be alienated, 
from the Crown in fee, may be brought under the Act 
upon application made to the District Land Registrar (</) 
by the person entitled to, or having power to dispose of, 
the fee simple in possession, either at law or in equity, or 
having a freehold life estate in possession. 



(a) The section numbers given in this chapter refer to the Land 
Transfer Act, 1885. 

(b) See In re the OHrae 5[ocfc— 1892-10 N. Z. L. R. 677. 

(c) For the previous laws : see the repealed Land Transfer Act, 
1870, s. 20 ; and Amt. Act, 1871, s. 6. 

(d) The registrar has a discretion in bringing the land under the 
Act. notwithstanding that notices have been issued, and no caveat 
has been lodged {Manning v. Commisaioner of THUm — 1890 — 15 A. G. 
195 — on appeal from Western Australia). 

As to allowing inspection of an applicant's title deeds : see In re 
Parii/i— 1890— 9 N. Z. L. R. 262, 264. 
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Public reserves (e) can be brought under the system, as Public reservee 
such, and other lands may be granted or transferred to 
any person or corporation for any special purpose, or by 
virtue of any office, where this is authorised by statute. (/) 

Titles to lands of infants and persons of unsound mind j^^J °' 
can be registered upon application by their guardians and lunatiai and 
committees. In the case of lands of absentees, the 
application can be made by their agents, if holding powers 
of sale of freehold estates. 

Trustees, not having express powers of sale, cannot ij|°|a^^B^'etc 
apply without the concurrence of the beneficiaries {(f). 
A life estate cannot be brought under the Act without the 
concurrence of the reversioners or remaindermen, (h) 

Persons whose consent is necessary to the exercise of 
powers of appointment or other disposal must consent to 
applications made by virtue of those powers. 

An undivided share cannot be brought under the Undivided 

sbares 

system unless the other shares are also brought under it. 

A mortgagor cannot make the application without the Mortgaged 
consent of the mortgagee, nor can a mortgagee, unless 
in exercise of his power of sale. 

A married woman cannot apply without the consent of J!*"lt? 

irr J women 

her husband, unless she is separately entitled (ss. 17, 18). 

A reversion is not destroyed by the bringing of the protected^"'* 
land under the Act. The registered proprietor has the 



{«) See Public Reserves Act, 1881, s. 16; Land Transfer Act, 
1885, ss. 18, 122, and Appx. A. 

(/) Proviaions are also made for the protection of lands con- 
tracted to be sold under the Canterbury Educational Reserves Sale 
and Leasing Act, 1876 : see Land Tran^-fer Act, 1885, Appx. B. 

[g) See George v. Australian Mutual Provident Society — 1885 — 
N. Z. L. R. 4 S. C. 165, 169. 

{h) A trustee is not justified in bringing land under the Act in 
the name of the tenant for life {Miller v. Stewart— 1897— ^. Z. L. R. 
5 S. C. 330). 
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remedies of a reversioner on the one hand, and on the 
other is subject to the lessor's covenants (s. 29). 

With the exceptions abready noticed in favour of 
public reserves and other public property, no notice is 
taken by the Land Transfer Office of any trusts, only 
absolute owners being known to the system. On the death 
or bankruptcy of a registered owner, the Official Assignee, 
or the executor or administrator, becomes registered by 
means of a process called ** transmission *' ; but being so 
registered is thenceforth treated for the purposes of the 
system as an absolute owner. (/) 

Persons beneficially interested in lands under the 
system can, nevertheless, enforce their equities against 
the registered owner personally, and, indeed, against the 
land itself, while it remains vested in him. {j) 



Cayeats by 
registrar 



The legislature, moreover, in addition to prohibiting 
(as we have seen) trustees and agents, not having powers 
of sale, from bringing the lands of their beneficiaries or 
principals under the system, has empowered the registrar 
to enter caveats for protecting the interests of infants and 



(t) Transmiflsions also take place on the marriage of a female 
proprietor, and on appointments or successions to offices, or as trustee 
under a will or settlement (ss. 2, 115) : see also Administration Act, 
1879, a. 16, In re Peterson— im^— 9 N. Z. L. R. 538 ; KUsiek ▼. 
Biac*— 1892— 10 N. Z. L. R. 519 ; Ex p. Beetle^lQ96—U N. Z. 
L. R. 129 ; In re Fairbrother to Allen— 1896— 16 N. Z L. R. 196. 

The registrar, not having express notice of a breach of trust, is 
bound to register a transfer from a widow (registered as proprietor 
upon a transmission) without requiring production of the probate or 
other evidence of the legality of the transaction {In re Fairbrother to 
Allejit supra). 

As to regietration, as a transmission, of an Order in Council 
appointing trustees of a Maori infant, see Toko Reihana v. Moore— 
1890—8 N. Z. L. R. 315. 

(j) Kissick V. JBtecfc— 1892— 10 N. Z. L. R. 519 ; P€U)ro Tarotoro 
V. Suttonr-1 N. Z. Jur. N. S. 8. C. 57 ; SempOl v. Jairw— 1867— 
6 S. 0. R. Eq. (N. S. W.) 68; HaU v LoAjt- 1886-7 N. 8. W. 
L. R. Eq. 44 ; Smith v. Dary— N. Z. L. R. 2 8. C. 398. 
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married women, and of persons who are of unsound mind, 
or absent from the Colony, and also the interests of the 
Grown ; and for prohibiting dealings where an error has 
been made in a certificate of title or other instrument ; 
and also for preventing fraud or any improper dealing 
(8. 175, sub-s. 4). 

The registrar may, moreover, be appointed one of Jjg^^" 
several trustees, but acts only as regards the transfer of 
the land (s. 127). 

Where land is held by a number of joint proprietors (k) *^® ■'"'^^o*^ 
the words «*no survivorship" may be entered on the 
register, after which no dealing by a less number can be 
effected without the sanction of the Supreme Court 
(SB. 128-126). 

Caveats may also be lodged by private individuals both Careata by 

private 

to prevent land from being brought under the system (Z) mdividuaiB 
and to prohibit the registration of instruments affecting 
land already under the system (ss. 187-149). 

The lodging of a caveat, however, confers no sub- Effect of oaveat 
stantive rights upon the caveator, nor does it necessarily 
imply that an instrument sought to be protected by this 
means shall be placed next on the register. A caveat 
prohibiting the registration of instruments operates 
merely to suspend the actual entry on the register of any 
instrument that may be presented for registration during 
the currency of the caveat. Thus, should another person 
present an instrument during such currency, the date of 
such presentation will be noted, and should it appear to 

{k) Several persons registered as proprietors of an interest are, 
unless a contrary intention is expressed, deemed joint-tenants, with 
the oonsequent right of survivorship (s. 54). 

(£) As to the course to be adopted after lodging a oaveat against 
bringing land under the Act : see Schnauer v. CongregcLtional Union 
—1898—12 N. Z. L. R. 66; WiUon v. ilfc7nto«fc— 1894— A. C. 129 
(on appeal from N. S. W.). 
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the Supreme Court that he has the better equity, his 
instrument will be ordered to be entered upon the register, 
as on the date of its presentation, (m) 

Protection of Registered Proprietors, and of PurcJuMers 
and others having dealings with thetn 

nSJd^t make Persons proposing to have dealings with registered 
loaS^^teotion ^^^®^^ ^^' Valuable consideration need not investigate 
of Act if aware their title, or inquire into the circumstances under which 

of coatem- ^ i» ^ 

puted they became registered (n). Nor are such persons affected 

dealing by uotice of the existence of any unregistered instrument 

or of any trust, though, according to the construction put 
upon the Land Transfer Act in the Colony, they are affected 
if they know the Jiature of the trust or interest, in 
contravention of which the dealing is to be effected, 
or, having grounds for suspicion, remain " voluntarily 
ignorant " (o). For example, a person may take a transfer 
from one whom he knows to be a trustee or executor 
without any inquiry as to whether the sale is in accord- 
ance with the trust, but directly he knows, or has good 

(m) A good example of the operation of a caveat can be seen in 
Seal V. ^da;iM-1885-N. Z. L. R. 4 S. C. 177. 

As to the rights of parties where caveats have been lodged : see 
Butler V. Saddle Hill Co.— 1884— N. Z. L. R. 2 S. C. 296; In re 
Thompion and Chippi, ex p. Findiay— 1886— N. Z. L. R. 6 S. C. 52; 
Howell V. Union iJanifc— 1888— 6 N. Z. L. R. 667 ; Honeybone v. 
National Bank of N. Z.— 1890-9 N. Z. L. R. 102 ; In re Qreer, ex 
p. Knight— 1900— 18 N. Z. L. R. 686. 

As to the harden of proof as between an applicant and a 
caveator in possession : see Soiling v. Brought<m—1803 — A. G. 556 
(on appeal from N. S. W.). 

As to the duty of the registrar where there are conflicting 
equitable claims to priority: see Kistling v. Mitchel8on-~lQ81—}^, Z. 
L. R. 3 C. A. 261. 

As to proceedings to remove the caveat : see In r^ Stewart and 
Co.— 1892— 11 N. Z. L. R. 745 ; In re the Opanaki No. 1 Block— 
1896—14 N. Z. L. R. 555. 

A caveator is not entitled to have a right incapable of definition 
recorded in the register (In re the Land Transfer Act, 1885 : Appli- 
cation by SchuUze—lBOi—lB K. Z. L. R. 605). 
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grounds to suspect, that a fraud or wrong is being 
perpetrated, he loses the protection of the Act, being 
deemed to be himself affected by fraud. 

But it requires actttal fraud, as distinguished from diM*^ie^^^ 
constructive or equitable fraud, to disentitle him to protection 
protection, (p) , 

Quite a different view, however, has been taken in the Different view 

^ ' ' taken in other 

Australian Colonies. There, an intending purchaser, or colonies 
other person proposing to enter into a transaction under 
the system, may have direct proof that a fraud is intended 
to be committed, and yet be quite safe, provided he gives 
valuable consideration, and does not participate in the 
fruits of the fraud. For example, a bank has been allowed 
to hold a mortgage given to it by a registered proprietor, 
for his own debt, although the manager had, previously to 
taking the security, perused marriage articles executed by 
such proprietor in favour of his wife and family, {q) 

But while an innocent purchaser or mortgagee for Purchaaer 

. most obtain a 

value need not enquire into the circumstances under which vaud inatra- 

xnent 

the registered proprietor became registered, he must, never- 
theless at his own peril, see that he gets a genuine and 

(n) This proteotion extends where the land has been actaaUy, 
but not legally 1 brought under the system {In re the Okirae Block — 
1892—10 N. Z. L. R. 677, 686, 687.) 

(o) See per Riohmond, J., in Locher v. Howlett—lS9i—lS N. Z. 
L. R. at p. 598. 

(p) National Bank v. National Mortgage and Agency Co, — 1885 
— N. Z. L. R. 8 S. C, 267, 264 ; Saunders v. Caftot - 1885— N. Z. L. R. 
4 G. A. 19 ; Toko Reihana v. Koore— 1890— 8 N. Z. L. R. 315 ; Smith 
V. Essery— 1891— 9 N. Z. L. R. at pp. 459, 462, 467, 468. 473 ; Katene 
Te Whakaruru v. Public Trustee — 189S —12 N. Z. L. R. 651; 
Le Lievre v. GouW— 1893— 1 Q. B. 491, 498-500 ; Nicholson v. Bank 
of N. Z.— 1894— 12 N. Z. L. R. at pp. 427, 441, 442 ; Locher v. 
Howfete— 1894-13 N. Z. L. R. 584, 597, 598 ; Millard v. Cowdrey— 
1894—14 N. Z. L. R. 12 ; Loudm v. Aforrwon— 1895— 14 N. Z. L. R. 
246 ; Merrie v. McKay— 1S97— 16 N. Z. L. R. 124. 

{q) Cooke Y, Union Bank— 1693- U N. S. W. R. (Eq.);:280; see 
alBo Lake v. Jon^— 1889 —15 Viot. L. R. 728 (another very strong 
case) ; Gregory v. iiZ^«r— 1893— 19 Viot. L. R. 665. 
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valid transfer or mortgage from such registered proprietor. 
It follows, therefore, that if the signature of A (an honest 
registered proprietor) is forged to a transfer to B., this 
gives B. no title, whether he is guilty or innocent of the 
forgery, and whether he has, or has not, given considera- 
tion; but if B., having got upon the register, transfers 
to C, a bond fide purchaser for value, without notice of the 
forgery, C. obtains a good title, (r) 

But not until registration. Until then, A*8 equity can 
be asserted against C. (s) This consideration furnishes 
a strong reason, in addition to others, for prompt regis- 
tration by purchasers and others of the instruments taken 
by them under the system. 

A certificate of title is void as against a rightful owner 
in actual adverse possession (t) of the land at the time it 
was brought under the Act, whose title prevails indeed 
over that of a bond fid^ purchaser for value, without notice 
(s. 67). The risks taken in this respect by purchasers 
are not, however, felt to be serious, owing to the care 
exercised by the Department in bringing lands under the 
system. In particular, surveyors are required to show 
on their plans such evidences of occupation as buildings 
and fences. 



(r) MMter v. Gi66<— 1891— A. C. 248, 256 (on appeal from 
Victoria) ; Ex p, Dary— 1888 -6 N. Z. L. R. 760 ; Ex p. Batham— 
1888 -6 N. Z. L. R. 842. 

In the recent case of Moore v. PubHe TruftM— 1901— N. Z. Oai. 
L. R., vol. iii., 207, H was held by Stout, C. J., Williams and Conchy, 
J. J. (Edwards, J., dissenting), that a lease, invalid under the West 
Coast Settlement Reserves Act, 1881, for want of consent of the 
Public Trustee, was not validated by registration under the Land 
Transfer Act. 

(s) See the reasoning in Qibbs v. Meuer — 1891 — ^A. G. (on appeal 
from Victoria) at p. 254 ; Gowell v. Stocey— 1887— 13 Vict. L. R. 80 ; 
BakeT'i Cruk G. M. Co. v. Hoc*— 1894— 16 N. S. W. R. (Eq.) 
207, 228-225. 

(t) See StaugfUon v. Brownr-^lBlB^l Vict. L. R. (L.) 150; 
Franklyn v. Ind— 1883^17 S. A. L. R. 188. 
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A certificate of title is inconclusive in cases of fraud (m) tiylehi^-^' 
and of error in the description of the land, or the omission Se^^^gg 
or misdescription of easements affecting it (s. 55) (t;) but 
not after a dealing in favour of a bond fide purchaser or 
other person giving value (s. 190). 

The "fraud" here referred to includes all that would "Equitable" 

fraud 

be considered such in equity, {iv) while the fraud necessary 
to disentitle a purchaser or mortgagee for value from the 
protection of the Act has, as we have already seen, a 
more restricted meaning, (x) 

Where a signature to a conveyance was, unknown to Gorged 
the purchaser, a forgery, and the land was brought 
under the Act, the purchaser's title was held to be 
unimpeachable, (y) 

No right to a public road or reserve is acquired by PnbUo roads 

aUQ rOB61'V6B \Xj 

its unauthonsed inclusion in a certificate of title, or by 
the registration of an unauthorised dealing respecting it. 

(u) See Matai v. AuseU Co.— 1887— 6 N.Z.L.B. 859; Matthews v 
Paraan«— 1889— 7 N. Z. L. R. 528. 

(v) See James v. Steven8on^l693 — ^A. G. 162, on appeal from 
ViotOTia ; Anderson v. Maori HiU Borough Council — 1886 — ^N. Z. 
L. R. 3 S. C. 364 ; N. Z. Loan dt Mercantile Co. v. Corporation of 
TTeZttn^ton— 1890—9 N. Z. L. R. 10. 

(w) Solicitor-General v. Mere Tini ; Solusitor-General v. Renata 
ffirini— 1899— 17 N. Z. L. R. 773. 

(;r) See afUe, p. 199. 

(y) Coleman v. Riria Puwhanga—1QS6—1^. Z. L. R. 4 S. C. 230. 

{z) Amending Act, 1889, s. 6. A dedication of land under the 
Land Transfer Act as a public road is not afFeoted by that Act, 
the interest created by the dedication not being a registerable one 
(MaHin ▼. Oiwwron— 1893— 12 N. Z. L. R. 769). 

There can be no dedication by mere user as against the Grown, 
or against trustees for public purposes (Land Act, 1892, s. 14). 

As to registration : see Reffistrar of Titles v. Patterson — 1876 — 2 
App. Gas. 110 (from Vict.) ; Exp, Saunders— 1900 -21 N. S. W. L. R. 
(L.) 291 (Registrar's duties). 
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iSn^tetioiiB ^^^^ ^y aclverse possession cannot be acquired to land 

Son aS**^^ that has become subject to the Act of 1886, nor can title 

be acquired by adverse user to any easement (a) over it 

(s. 57). This provision was not in any of the earlier Acts. 

Procudonal RegistraHon 

Lands purchased from the Crown and native lands, the 
native title of which has been extinguished, can, until 
survey and issue of a Crown grant, or certificate of title in 
lieu of Grown grant, be provisionally registered under the 
Land Transfer Act (s. 42). Entries on the provisional 
register are, however, evidence of title orUy as against the 
person named in the Land Revenue Receiver's receipt or the 
Order of the Native Land Court and those claiming under 
him (ss. 44, 45). While land is on the provisional register, 
it is dealt with by instruments under the provisions of the 
Act (s. 46). 

Outstanding Interests 

Leases, mortgages and other interests existing in 
land when brought under the Act are entered upon the 
register, and thereafter are dealt with under the Act in the 
manner prescribed for like interests thereunder (s. 50). 

Assurance Fund 

deprived of ^^ ^^ obvious that the system may so operate as to 

oom^SSSted ^^P^^^^e a person of land that is rightfully his. An 
assurance fund is therefore established, out of which 
compensation is given to persons who are deprived of 
their lands, either by the bringing of the same under the 
Act in favour of other persons, or by some mistake being 
made in the Land Transfer office in connection with any 
dealings with such lands, when under the operation of the 
Act, and who are barred by the Act from recovering 
possession, (b) 

(a) See N. Z. Loan db MereatUUe Co, ▼. Corporation of WeUington 
—1890—9 N. Z. L. R. 10, 22, 23. 

(6) SectdonB 177, 178. See Public Trustee v. RegUtrar-General— 
1899—17 N. Z. L. R. 677. 
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But here again there are limitations. The fund is not ^^^**of* °* 
Uable for losses sustained through : — 'and 

1. The bringing of land under the Act, where 
the claim is founded on an unregistered, but 
registerable deed of which the registrar has no 
knowledge ; 

2. The owner negligently omitting to lodge a 
caveat ; 

8. Breach of trust by the registered proprietor ; 

4. The same land having been included in two 
Crown grants ; 

5. The improper use of a corporate seal ; (c) 

6. The registration of an instrument executed by 
a person under some disability not disclosed in the 
instrument ; or * 

7. The improper exercise of a power of sale or 
re-entry, (d) 

The claim on the assurance fund may also be lost by contributory 

'' •^ negUgenoe 

contributory negligence, as by not searching i^he register, 

and it is necessary that persons searching should inquire NaoeBBity for 

sour cbln st 

for instruments lodged for registration but not actually register 
entered upon the register. The register and the instru- 
ments thus lodged constitute notice of what would be 
discovered by a search, (e) 

But the non-liability of the fund is without prejudice Persons caus- 

ingloBsby 

to a claim against a private person by whose fraud or fraud uabie 
misconduct loss has arisen. 

(e) See In re Kaiku Valley Co.— 1890-8 N. Z. L. B. 522. 

(d) See 88. 53, 166, 185, 188. 

{e) See Miller v. Davy— 1889— 7 N. Z. L. R. 515 ; In re Jack8<m'8 
CZaiiifr— 1890— 10 N. Z. L. B. 148. 
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INSTRUMENTS UNDER THE LAND TRANSFER STSTEM 

(1). Instruments generally 

An instrument under the Land Transfer Act, duly 
effect of a deed signed and attested, has, when registered, the force and 
effect of a deed executed by the parties signing the 
same (s. 160). 



Begifltered 
instminent has 



Effect of instru- 
ment before 
registration 



Instmments 
may be 
executed 
before grantor 
registered 



Condition 
implied that 
instrument 
reglsterable 



Until registration, instruments do not pass any estate 
or interest under the Act,{f) but operate merely as contracts 
or so as to pass equities, (p) 

Instruments are not invalid or ineffectual merely 
because executed before the grantor was actually registered 
as proprietor (1889, s. 4). 

Air instruments intended to a£fect lands subject to 
the Act are necessarily executed subject to an implied 
condition that if, owing to any in&rmity in the title of 
the grantor, the instrument cannot be registered, the 
contract shall be at an end ; and also, as to instruments 
executed by Natives, that the contract shall be at an end 
if a confirmation order cannot be obtained from the Native 
Land Court, (h) 

(2). Transfers 

gaS^^'ieasesi ^^ * memorandum of transfer, registered land, or any 

mi^ be*™*°*" estate or interest therein, or a registered mortgage or lease, 
transferred (t) ^an be transferred, and an easement may be created, (j) 



if) Section 36; Solicitor-General ▼. Mere Tini; SoUeUor- 
General ▼. Benata Hirini— 1899— 17 N. Z. L. R. 773. 

(p) McElUster v. Biggs— ISSS—B App. Gas. 314 (on appeal from 
South Australia) ; Waitara v. McGov^m— 1889— 18 N. Z. L. R. 872; 
Otago Harbour Board v. 8pedding—lB8!^V, Z. L. R. 4 S. 0. 272. 

(h) Per Edwards, J., in Waitara v. McGovenit supra. 

(t) The registrar cannot inquire whether a purchase by a company 
is within its objects (In re the Begistrar-Generdl— 1900—21 N. S. W. 
L. R. (L.) 225). 

ij) Sections 76, 83 ; Amendment Act, 1889, s. 3 ; Paraone v. 
Matthews— 1088—% N. Z. L. R. 744. 
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Mortgages and leases {k) may also be transferred by 
means of a short form endorsed thereon (s. 82). 

Transfers may be made between husband and wife, Husband and 

•' ' wife : transfer 

and also to the transferor himself jointly with others to self and 

' •' others 

(s. 80). 

On a transfer by a married woman to a purchaser, the Transfer by 

•^ . XT ^ married woman 

consent of the husband is unnecessary. (Z) 

The registered proprietor may also create or execute Powers of 

- . , ■.,.., . 1 3 appointment: 

any powers of appomtment, and limit contingent and remainders 

xil i. i. • • J • J1-* • r *^^ reversions 

other estates m remamder or reversion, modifying for 
these purposes the ordinary form of transfer. Where 
successive interests are thus limited, a certificate of title 
is issued in the name of the person entitled to the freehold 
estate in possession, for his estate, and the succeeding 
interests are noted on such certificate (s. 80). 

Vesting orders can be registered, but until registered do Vesting orders 
not vest any estate or interest under the Act (s. 85). 



The registrar may require an owner applying to bring sub-divisionai 
land under the Act or proposing to subdivide land already 
thereunder to deposit a subdivisional plan thereof (s. 171). 



The showing of roads in a deposited subdivisional ^o*^ 
plan is not of itself a dedication to the public, but the 
description of any lot in an instrument, by reference to 
the deposited plan, operates as a grant of right of way 
over all the roads shown thereon, and the plan is deemed 
set out in the instrument, (m) 

{k) The registrar cannot refase to register an assignment of a 
lease, even if the assignment amounts to a breach of oovenant. But 
the landlord's right of re-entry is not affected {In re Duggan — 1882— 
N. Z. L. B. 2 S. C. 144). 

(I) In re Pyifcc«— 1887— N. Z. L. B. 6 S. C. 442. 

(m) Section 172; see Baird v. Jackson— ISSi—H. Z. L. B. 2 
C. A. 271. As to reserves shown on a deposited plan : see In re 
ifiUer— 1886— N. Z. L. B. 5 S. G. 199. As to sales by reference to 
sale plans, see ante, p. 66. 
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Possession 
as indicating 
boundaries 



Easements 



Covenants 
should not be 
noted 



Oonditions as 
to private 
streets and 
rights of way 
may be noted 



Period of lease 



It seems that long possession, acquiesced in by adjoining 
owners, is the best evidence of title, even under the Land 
Transfer Act. (n) 

Where an easement over land under the Act is created 
for the purpose of being enjoyed with other land, also under 
the Act, a memorial of the instrument creating the ease- 
ment is entered on the certificate of title of such other 
land, and has the effect of making such easement appur- 
tenant thereto (s. 61). 

Interests that are not expressly authorised by the Act 
cannot be entered upon the register. Therefore it is 
improper to note thereon a covenant with a brewer as to 
the purchase of ale, or a covenant as to fencing, (o) 

But by s. 230 of the Municipal Corporations Act, 1900, 
conditions imposed by a borough council in connection 
with the laying out of private streets, or the granting of 
rights of way, are to be noted by the registrar, and there- 
upon are deemed to constitute registered incumbrances 
under the Land Transfer Act. (p) 

(8). Ijeases 

Land may be leased for a life or lives, or for a term 
of years. If the term is less than three years the 
memorandum of lease need not be registered. And no 
lease, or agreement for a lease, for less than three years 
is void by reason only of a memorandum of lease not 
having been executed or registered.* (9) 



(n) See Kquitahle Building and Invettment Co. v. jRom— 1886 — 
N. Z. L. R. 6 S. C. 229; Tanner v. Thompson -18&d -7 N. Z. 
L. R. 71. 

(0) See 8. 37; Staples v. AfciTav— 1892— 11 N. Z. L. R. 262; 
Wellington and Manawatu Railway Co, v, Registrar-General — 1899 — 
18 N. Z. L. R. 250 ; StapUs db Co. v. Corhy— 1900— 2 N. Z. Gaz. 
L. R. 398 (affirmed on appeal, 3 N. Z. Gaz. L. R. 35). 

{p) The instrament or memorandum imposing these conditions 
should, reguUrly, be under the oommon seal of the corporation. 
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A right for, or covenant by, the lessee to purchase the ^^"^^^^JJ^q 
land may be stipulated for in the memorandum of lease 
(s. 87) and such a right is protected by registration, (r) 

A mortgagee is not bound by a lease, unless he ^^^^^'^ 
consents thereto (s. 88). 

A lease may be ** surrendered *' by the endorsement ^™°^®' °' 
thereon of that word, which must be signed by the lessee 
and witnessed. On registration the lessee's estate vests in 
the reversioner (s. 89). But the consent of any mortgagee 
of the lease, or of any underlessee, is necessary, (.s) 

On proof of actual recovery of possession by process of Bo-«nfcry 
law, or under any power of re-entry contained or implied 
in the lease, the re-entry is noted, and thereupon the term 
ceases, {t) 

(4). Mortgages 
Under a memorandum of mortgage the legal estate Legal estate 

^ '° "=* does not pass 

does not pass to the mortgagee. Only a charge is to mortgagee 
created in his favour (s. 94). The operative word used 
is "mortgage." 

Consequently a mortgagee under the Land Transfer o^^'^ce?/ 
Act can, as of his estate, neither enter into (m), nor sue for i®«a^ ©state 
possession of the property, nor recover the rents thereof, 
nor lease the same, nor accept an attornment, nor distrain 

{q) Section 86 ; Amendment Act, 1888, s. 9. As to the position 
of a tenant under an unregistered memorandum of lease: see 
Edwards v. Wallace — 1882 — N. Z. L. R. 1 S. C. 134 ; Otago 
Harbour Board v. Spedding — lSS5 — tl. Z L. R. 4 S. C. 272; 
Finnoran v. fTeir— 1887— N. Z. L. R. 5 S. C. 280 ; see also Arnold v 
FFolZwor*— 1899— 20 N. S. W. L. R. (L.) 368. 

(r) Rutu Peehi v. Dat7y— 1890— 9 N. Z. L. R. 134. 

(s) Section 89. As to the merger of a mortgaged lease in the 
fee : see Smith v. Davy— 1884— N. Z. L. R. 2 S. C. 398. 

(t) Section 92. As to the liability of an assignee of a memo- 
randum of lease after assignment over by him : see Wihon v. 
BrightHng—lQSo-^. Z. L. R. 4 C. A. 4. 

(tt) King V. Stuart- 1887— N. Z. L. R. 6 8. C. 304. 
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for rent in respect thereof. Further, he cannot, as of his 
estate, claim the custody of the certificate of title, or transfer 
the property to a purchaser under the power of sale. Again, 
there being no legal estate to redeem, no ** equity of 
redemption '* exists, and the mortgagor, not having to 
go into equity to get back his land, is not bound by the 
equitable rule that enables the mortgagee to consolidate 
his mortgages, (r) 

statutory The legislature has, however, empowered mortgagees 

mortgagee to under the Land Transfer system, on default beint; made in 

obtain possee- , ... . 

Bion, distrain, payment of any pnncipal money or mterest, to enter into 

sell and convey, ^ "^ . , ^J.^ \ . '' ^ , • ■ xu 

and hold instm. possession of the mortgaged property, by receiving the 
rents and profits thereof, and to sue for possession (ss. 96, 
111) ; to distrain the goods of tenuits ; (w) and to sell (:r) 
and transfer the property (ss. 99-102) ; while s. 114 gives 
the mortgagee for the time being a right to the possession 
of the certificate ob other instrument of title. 

morSSee**** ^ mortgagee can, apparently, accept an attornment to 

individually himsclf individually, (y) 

^rf^**b2tw Another consequence of this want of the legal estate is 

lessor and that no privity of estate exists at law between a lessor and 

mortgagee of mt »f 

term the mortgagee of the term ; for the mortgagee, though in 

possession, is not liable for the payment of the rent or the 
performance of the lessee's covenants. This defect is 
remedied by s. 118, which imposes the liability in question 
u})on the mortgagee, and all purchasers and others claiming 

(r) Wiikin v. D<;ari»— 1888— 6 N. Z. L. R. 425. See ante, p. 84. 

(k;) Section 97. A power was given by s. 96 of the Act of 1885 
to distrain the goods of the mortgagor himself, if in possession, but 
was taken away by s. 7 of the Amendment Act of 1888. 

(x) An agreement to lease, with a clause for compulsory parohaae 
within a given time, has been held to be a valid exercise of the power 
of sale : see and consider Public Tnulee v. Morrison — 1894—12 N. Z. 
L. B. 423. 

(y) Jellicoe v. Wellington Loan Co. — 1886 — N. Z. L. R. 4 
S. 0. 330. 



LAND TRANSFER SYSTEM 209 

under him. The liability of each suoh person continues 
odIj while he is in possession, and is restricted to the 
amount of the rents and profits received by him. (z) 

A mortgage of a lease eflfectually charges the benefit of SwI'ihlSiS 
covenants running with the land, (a) 

Where it is desired to give the mortgagee a power to Jj^^^^ 
lease, he should, as he has not the legal estate, be 
appointed the attorney of the mortgagor for the purpose 
of executing the leases. 

Provisions on similar lines to those contained in the ^^ "ak^ion 
Property Law Consolidation Act, 1883, are made for sales su^em?^ou?t 
by mortgagees under their powers of sale, under the 
direction of the Registrar of the Supreme Court, at which 
sales the mortgagees may themselves become purchasers 
(ss. 108-107). 

A mortgage is discharged by the registration of a ^^^^5^8°' 
memorandum signed by the mortgagee, expressed to 
discharge the land from the principal sum or annuity 
secured. A mortgage can in like manner be discharged 
partially (s. 108). 

An incumbrance securing an annuity or other con- SJjSSSSnees 
tinning payment is discharged by an entry made by the 
registrar, upon proof of the death of the annuitant, or of 
the occurrence of the event upon which the payments are 
to cease, and of the payment of all arrears (s. 110). 

Where the Official Assignee disclaims a lease that is f^^^^^' 
subject to a mortgage, the registrar may, on the application Aasignee 
of the mortgagee, and on production of a certificate of the 
disclaimer, enter a note thereof in the register, v/hich 
entry, operating as a conveyance on sale, vests the bank- 
rupt's interest under the lease in the mortgagee (s. 119). 

{z) As to the liability of a mortgagee of undivided shares of 
leaseholds, when in possession : see National Mortgage dt Agency Co. v. 
Mayvr of Kaiapoi^l8SQ—7 N. Z. L. R. 231. 

(a) Official Assignee v. D«ai— 1888— 7 N. Z. L. R. 9. 
o 
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If the mortgagee neglects to make the application, the 
lessor may do so, in which case an entry is made operating 
as a surrender of the lease, (b) 



Registration Ahstrdct 

A registered proprietor can have issued to him an 
instrument, designated as ahove, enabling him to deal 
with his land at any place without the Colony for any 
term not exceeding a year, during which time no entry 
can be made on the register itself (ss. 129, 180). 

(h) Section 120. 

Mortgages to aninoorporated bailding societies are made to 
the trustees denoted by their official denomination only. Lists of 
their names are filed with the registrar (Appendix *' G " to Land 
Transfer Act, 1885). 



Chapter XIX. 



ON ADVISING 

Sugden told us how to peruse an abstract (a), Davidson 
how to draw a conveyance (6), but none of the legal 
treatises, it is believed, contained any suggestions on the 
highly important, and all but judicial task of giving 
opinions. The writer, therefore, in concluding this book, 
ventures to oflfer some results of his observation and 
experience in this direction, in the hope that they may 
be of some use to his younger professional brethren in 
the Colony. 

In the first place, the facts (including the contents of 
the documents a£fected), should be well got, and then the 
bearings they have on one another be examined, with 
a view to arriving at the precise question or questions 
requiring to be answered. In the most complicated cases, 
there will sometimes be found to be a single pivot fact, 
upon the right appreciation of which the whole question 
turns. 

Strict regard should be had to the order of time in 
which the material events occurred. 

The practitioner should ask himself : In what place did 
the events happen ? Because the laws, or by-laws, of the 
particular country or district may have to be considered. 
Also, What persons^ or corporations are concerned, and in 
what capacities, and subject to what staUUory or other 
restrictions and disabilities ? Also, What is the nature of 
the property affected ? and whether all formalities as to 
registration and otherwise have been complied with. 

(a) V. & P., chapter 11, b. 2. (b) Vol. i., chapter 2. 
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He should also form an opinion as to whether the main 
fact, apparently accepted by both sides as common ground, 
actually happened, and weigh the evidence, If he should 
find his client to be in the wrong, he should further 
consider what is the liability or penalty to which the 
latter is exposed by law, or the measure of the damages 
in which he may be cast, and which side would probably 
be ordered to pay the costs. 

The practitioner, in a word, should view the question 
in all its aspects. 

An adviser, while strictly guarding himself against 
impulsiveness and bias, should, nevertheless, be quick 
to detect every moral right or claim on his client's 
side, and, it is conceived, should so far espouse his 
client's cause as to diligently seek for law and arguments 
in his favour. Sometimes the law is dark and uncertain, 
and a strong and well reasoned opinion may discover 
law, or even go some way towards making new law, 
for a client. 

The adviser should, in the first instance, form an 
opinion on the case by applying to the facts the broad 
principles of law without the assistance of books. To 
wander in the maze of authorities, with no pilot view 
formed is to court confusion, {c) 

In forming his opinion he should never lose sight of 
the answer that common sense would dictate. It is very 
often the answer that, after much erudition has been 
displayed, is given by the Final Court of Appeal. 

Practitioners should endeavour to keep in mental touch 
with, and to discern the judicial habit of thought of 
the judges of the present day. The province of the Law, 
like most other provinces, is invaded by the Spirit of the 
Times. 

(c) '* The lawyers least to be depended upon are those who are 
in constant pursuit of cases in point to govern their judgment.'' — 
Scarlett. See " Memoir of Lord Abinger," p. 45. 
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Having formed a view of the case, the practitioner 
may oonsnlt authorities to fortify that view, if found to 
be borne out, or to correct it, should it be found -to be 
wrong. 

In examining a decision, it must be seen what the 
case, on the facts before the Court, really decided, and 
it must be remembered that the utterances of the judges, 
not necessary to the conclusion arrived at, are not 
authoritative. The value of a decision is also affected by 
the arguments of counsel, and the authorities cited. It 
is for this purpose that those arguments are reported. 

The practitioner should be slow to stake a title upon a 
single decision, even of a Court of Appeal, as it may be 
overruled or distinguished in the House of Lords or the 
Privy Council, (rf) 

An easy way of getting upon a line of cases is to find 
one important decision, and then to trace it in the lists of 
Cases Overruled, Followed, etc., that are now inserted in 
the Digests. 

If the meaning of a section of a statute is in question, 
reference should be made to the Tables of Statutes prefixed 
to the Digests, in which the cases (if any) on the con- 
struction of that particular section will be found noticed. 
The English, Australian, New Zealand and other decisions 
referred to in New Zealand judgments, are collected at 
the end of the Supplement to Mr. Bichmond's Digest 
of Cases. 

In construing written instruments, and new Acts of 
Parliament, very little help can be got from authorities. 
The document should be perused and its contents con- 
sidered in much the same way as if it were a letter, and 
the intentions of the framer should be discovered as one 

{d) In the 1899 volume of '' Appeal Cases," nearly one-third of 
the appeals were allowed. 



214 ON ADVISING 

does those of a correspondent, having regard, however, 
to the recognised leanings of the Courts and the principles of 
construction adopted by them. Sometimes it is necessary 
to carefully peruse every word of an Act or instrument 
in order to ascertain the meaning of a particular part 
of it. 

The following judicial utterances on this subject can- 
not be too carefully studied : — 

Lord HaUbury, L, C, said : 

''For myself, I am prepared to look at the 
instrument, such as it is ; to see the language 
that is used in it; to look at the whole of the 
document, and not to part of it; and, having 
looked at the whole of the document, to see 
(if I can), through the instrument, what was 
the mind of the testator. Those are the general 
principles for the construction of all instruments. 
. . . . But the moment I depart from (them), 
and I am overwhelmed with authorities about 
what particular judges have thought about other 
particular instruments, ... I confess myself 
to be in a hopeless state of confusion . . . ." 
—{In re JodreU— 18^0— ii Ch. D. 606). 

In the same case, at p. 609, Lindley^ L. J., said : 

'* The difficulty arises when you look away from 
the document which you have to construe — when 
you look into cases (that is to say) which have been 
decided on other documents more or less like the 
one before you. I do not propose to deal with 
decided cases at all." 



(His Lordship pointed out, however, the utility of < 
that lay down a rule of construction, or put an inter- 
pretation on a common form. See p. 610). 
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Sir Peter O'Brien^ L. C. J., in a recent case, fchus 
expressed himself : 

** Before I advert to the language of his will, I 
shall endeavour to find an armchair in his house, 
that I may sit upon it, and look round upon the 
conditions of his family, and the habits of the 
social life of his class." — {Fitzgerald v. Ryan — 1899 
—2 I. B. 668). 

In Bicket's case — 1867 — h. R. 2 H. L. 201, Lord 
Westbury, in his most able dissenting judgment, after 
remarking that it was painful to observe the number of 
conflicting decisions on the law of compensation, said : 

'' I turn from the cases, therefore, to the Acts of 
Parliament ; for the question depends on the true 
meaning of two or three sections, which do not 
appear to me to be hard to interpret.*' 

He proceeded to give his opinion, occupying six pages, 
without attempting to reconcile the various decisions, and 
indeed without even referring to one of them. 

In the Edinburgh Tramway case, in which a section of 
the Tramways Act had to be construed by the House of 
Lords, Lord Herschdl, L, C, examined every instance of 
the use of the word *' tramway " in that Act, containing 
sixty-four sections and some schedules (1894 — A. C. 464). 
In his judgment, occupying six pages, he did not refer 
to a single case. Indeed, only four cases were referred 
to in the four judgments (taken as a whole), occupying 
twenty-eight pages in the Law Beports. 

Most practitioners have, at times, to advise on portions 
of the law with which they are unfamiliar. In such cases 
it will be found a good rule, before proceeding to give 
the opinion, to make a preliminary study of the law in 
question, without any reference to the facts submitted. 

In writing his opinion the practitioner should, it is 
thought, generally state at once his view of the case, 
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adding, briefly, his reasons, with references to any 
authorities he relies on. This course is believed to be 
preferable, in most instances, to that of giving expression 
to the mental workings by which the practitioner has 
arrived at his conclusions. On the other hand, an opinion 
given without any statement of reasons may prove of 
little value, as those acting upon it may be unable to defend 
their conduct, should it be questioned, (e) 

Finally the virtues of decision and just confidence 
should be practised. In this respect, the junior practitioner 
is cautioned against dwelling too much on the crudeness 
of the enactments or instruments, or the unsettled state 
of the law on which he is asked to advise. He should always 
frankly and decidedly give his own opinion on the dif- 
ficulties presented, supporting it by clear and connected 
arguments. 

(e) For an instance of difficulty arising from the absence of any 
statement of reasous, bee 14 N. Z. L. B. 155 (note) and 1898 — 
A. G. 369, from which sources it appears that counsel arguing a 
case in N. Z. were unable to support an opinion given by two Engliah 
counsel twenty-four years previously upon which certain trustees had 
acted. In delivering the judgment of the Judicial Committee, Lord 
Maonaghteu said : *' The learned counsel, of course, gave no reasons 
for their opinion.*' The practice of giving opinions, without any 
statement of reasons, does not obtain in the Colony. 
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PROVISIONS OF THE INTERPRETATION ACT, 1888 
RELATING TO CONVEYANCING 

1888, No. 16. 

By the Interpretation Act, 1888 (s. 4), it is enacted 
that in every Act of the General Assembly, if not incon- 
sistent with the context thereof respectively, and unless 
there are words to exclude or restrict such meaning the 
words and phrases following shall severally have the 
meanings hereinafter stated, that is to say : — 

" Act " means an Act of the General Assembly, 
and includes all rules and regulations made there- 
under : 

** Australian Colonies " includes the Colonies of 
Queensland, New South Wales, Victoria, South 
Australia, Western Australia, and any other Colony 
that may hereafter be created within Australia, 
together with Tasmania : 

** Australasian Colonies " includes the AustraMan 
Colonies, together with New Zealand and Fiji : 

" Company " or " association," where used in 
reference to a corporation, includes the successors 
and assigns of such company or association : 

<' Holiday" includes Sundays, Christmas Day, 
New Year's Day, Good Friday, and any day pro- 
claimed by the Governor as set apart for a public 
fast or thanksgiving, or as a public holiday : 
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"Land" includes messuages, tenements, heredita- 
ments, houses and buildings, unless there are words 
to exclude houses and buildings, or to restrict the 
meaning to tenements of some particular tenure : 

" Month " means calendar month : 

** Oath " and *^ affidavit ** include affirmation and 
statutory declaration ; " swear " includes " affirm " 
and "declare'* in the case of persons allowed by 
law to affirm or declare instead of swearing, or 
in any case of voluntary and other declaration 
authorised by law : 

" Person " includes a corporation : 

" Statutory declaration,** if made in Great 
Britain or Ireland, or any British Colony or 
dependency, or New Zealand, means a declaration 
made before a Justice of the Peace, notary pubhc, 
or other person having authority to take or receive 
a declaration under any law for the time being 
in force : 

If made in any foreign country, it means a like 
declaration made before a British Consul or Vice- 
Consul, or other person having authorty to take 
or receive such a declaration under any Act of the 
" Imperial Parliament '* or the General Assembly 
for the time being in force authorising the taking 
or receiving thereof : 

Words importing the singular number include the 
plural number, and words importing the plural number 
include the singular number, and words importing the 
masculine gender include females. 

By sub-8. 1 of s. 24, " in every Act, unless the context 
otherwise requires, if the time limited by any Act for any 
proceeding or the doing of anything under its provisions, 
expires or falls upon a ' holiday * (defined supra), the time 
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so limited shall be extended to, and such thing may be 
done on, the day next following, which is not a ' hohday ; * 
and all further changes of time rendered necessary by any 
such alteration may also lawfully be made.'' 



The English Interpretation Act is the 62 & 68 Vict., 

c. es. 

The earlier (and repealed) New Zealand Interpretation 
Acts are : — Ordinance, 1661, sess. ii., No. 8 ; 1868, No. 1 ; 
1868, No. 81 ; 1872, No. 8 ; 1878, No. 76 ; 1878. No. 14 
1887, No. 8. 



II. 

THE PROPERTY LAW CONSOLIDATION ACTS 



PROPERTY LAW CONSOLIDATION ACT, 1883. 

1883, No. 29. 

TiUe ^jf ^(vj, ^o consolidate certain Enactments relating to 

Property, and to simplify the Law relating thereto. 

[8th September, 1883. 
BE IT ENACTED by the General Assembly of New 
Zealand in Parliament assembled, and by the authority 
of the same, as follows : — 

Smmei^-""^ 1. The Short Title of this Act is " The Property Law 
mentof Act Consolidation Act, 1883," and it shall come into force on 

the first day of January, one thousand eight hundred and 

eighty-four. 

PRELIMINARY. 
Interpretation 3. In this Act, if not inconsistent with the context,— 

^* Land " means and includes any estate or 
interest in real property : 

''Heir" extends to and includes any legal per- 
sonal representative of any deceased person within 
the meaning of ''The Administration Act, 1879 :" 

" Registrar" means the Registrar of the Supreme 
Court acting for the district constituted imder 
" The Supreme Court Act, 1882," in which any 
proceeding is taken or anything is done under this 
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Act, and includes a Deputy-Registrar where there 
is no Registrar, or in any case where the Deputy 
may lawfully act for and on behalf of the Registrar : 

** The Court '* means the Supreme Court of New 
Zealand. 



GENERAL RULES AFFECTING PROPERTY. 
8. Where any land shall be conveyed to any person Fee to pass 

.,, , n # ,. -x x« 1 in "Without words 

Without any words of limitation, such conveyance shall of limitation 
be construed to pass the fee-simple or other whole 
estate or interest which the party conveying had power to 
dispose of. 

4. An estate of freehold, to take eflfect at a future time, Freehold in 

futuro may be 

may be created by any deed by which a present estate created 
of &eehold may be created. 

8. Any estate or interest which can be created by will Chattel real 
in any chattel real may also be created by deed. "'Je^*^^*'^ 

6. A contingent remainder shall be capable of taking when 
effect notwithstanding the destruction or determination or remainder 

capable of 

merger of the particular estate immediately preceding, and taking effect 
notwithstanding it may have been created expectant on 
the termination of a term of years. 

7. Whenever any deed or will shall contain a limitation R^e in 

. Shelley 8 case 

to any person for life, followed mediately or immediately 
by a limitation to the heirs or the heirs of the body of 
such person, the latter limitation shall not be deemed to 
coalesce with the former, but shall take effect as a 
contingent remainder. 

8. No estate shall be void on accoimt of its being made No estate void 
to depend on a possibility upon a possibility. posBibUity 

upon a 
possibility 

9. Any real or personal property may be conveyed by conveyance by 
a husband to his wife, or by a wife to her husband, either wife, or wife 



alone or together with any other persons. 



to husband 
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Deolftration 
may be made 
by tenante in 
oommon that 
they will be 
joint tenante 



10. Any two or more persons, in whom any real or 
personal property shall be vested as tenants in common, 
may by deed declare that they will be joint tenants thereof, 
and thereupon the same shall be vested in them as joint 
tenants. 



Person may 
Gonvey 
property to 
nimself jointly 
with others 

Executor of 
mortgagee 
may execute 
reconveyance 



11. A person may convey, assign, or transfer property 
to himself jointly with another or others. 

12. The executor or administrator of a deceased 
mortgagee shall have power, upon payment of the moneys 
remaining due on account of the principal and interest 
of the mortgage debt, to convey by deed the property 
comprised in the mortgage, and such conveyance shall be 
as effectual as if the same had been made by the heir 
or devisee of the mortgagee, their heirs or assigns. 



Persoq entitled 
to receive 
mo] 
may 

recover in 
certain 
1(a) 



13. Whenever any mortgagee or one or more of several 
lyseS mS*** mortgagees shall die, the persons for the time being legally 
entitled to receive the mortgage debt shall have the same 
powers to sell and convey and to reconvey the land 
mortgaged as if the whole legal and equitable interest in 
the said mortgage debt and the whole legal estate in the 
land mortgaged, and also the powers of sale which the 
mortgagee or mortgagees might have exercised if living, 
had been vested in such persons. 



And every sale effected and every conveyance and re- 
conveyance executed by such persons shall be as valid and 
have the same effect as if such legal and equitable interest 
and legal estate and powers had been respectively so 
vested. 



Foreclosure 
prohibited 



14. A mortgagee shall not in any case be entitled to 
foreclose the equity of redemption. 



Sortg2^**by *•• No **^^ shall be charged or affected, by way of 

^it ofdeeds 6^iiit*We mortgage or otherwise, by reason of any deposit 



(a) See Amt. Act of 1895. a. 6, poit, p. 262. See also anU, p. 94. 
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of title-deeds relating thereto, whether or not such deposit 
Rhall be acoompanied by a written memorandum of the 
intent with which the same shall have been made. 

16. No vendor of any land shall have any equitable Vendor's Uen, 
lien thereon by reason of the non-payment of the non-payment 

of purohase- 

purchase-money or any part of the purchase-money for money, taken 
the same. 



away 



17. Where the reversion of any land subject to a lease J®^^^^ '**' 
shall be merged in any remainder, or other reversion, or waste 
future estate, the person entitled to the estate into which 

such reversion shall have merged, and his heirs, executors, 
or administrators, shall have the same remedy for non- 
performance of the conditions or covenants expressed or 
implied in the lease as the person who would for the time 
being have been entitled to the mesne reversion which 
shall have been merged would have had. 

18. No claim of a cestui que trust against his trustee Limitation 
for any property held on an express trust, or in respect of express tnists 
any breach of such trust, shall be held to be barred by any 

statute of limitations. 

19. An estate for life without impeachment of waste Tenant for life 

^ not to have 

shall not confer or be deemed to have conferred upon right to 

commit equit- 

the tenant for life any legal right to commit waste of the able waste un- 
description known as equitable waste, unless an intention permitted 
to confer such right shall expressly appear by the instru- 
ment creating such estate. 

20. There shall not, after the commencement of this ^o merger by 

operation of 

Act, be any merger by operation of law only of any estate law 
the beneficial interest in which would not be deemed to be 
merged or extinguished in equity. 

21. A mortgagor entitled for the time being to the p^^^n of 
possession or receipt of the rents and profits of any land, ^Srta^ors 
as to which no notice of his intention to take possession or 

to enter into the receipt of the rents and profits thereof 
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shall have been given by the mortgagee, may sue for such 
possession, or for the recovery of such rents or profits, or 
to prevent or recover damages in respect of any trespass or 
other wrong relative thereto, in his own name only, unless 
the cause of action arises upon a lease or other contract 
made by him jointly with any other person. 



Englisn rules 
of equity 
practice to 
apply OS to 
eniorcement 
of contrax)t8 



22. The rules of the High Court of Justice in England 
touching the operation and enforcement of contracts for 
the purchase of land shall be adopted and followed in all 
cases in the Supreme Court of this colony. 



Apportion- 
ment of rentr 
charge 



Release of 
part of land 
charged not to 
be an ex- 
tinguishment 



23. Any rent-charge may be apportioned in like 
manner as any other rent. 

24. The release from a rent of any part of the land out 
of which it shall be payable shall not be a discharge of the 
residue of such land from the rent : Provided that, where 
the owner of the part which shall be released shall not be 
the owner of the residue of the land charged with the rent, 
the owner of such residue shall be entitled to the same 
contribution from the owner of the part released as he 
would have been entitled to if no release had been made. 



Reetrlction on 
effect of license 
to assign 



Assignment of 
lease by bank- 
rupt or Sheriff 



Married 
woman may 
assign rever- 
siontury 
interests 



And may 
disclaim any 

estate 



25. A condition or covenant not to assign or underlet 
or do any other act without license shall not be released or 
determined by such license. 

26. The assignment of any lease by the assignees of 
a bankrupt or insolvent debtor, or by the Sheriff under an 
execution, shall not be a breach of any condition or cove- 
nant not to assign unless the contrary shall be therein 
expressly declared. 

27. A married woman may assign by deed any 
reversionary or other future interest in personal property 
as validly and effectually as she may dispose of the like 
interest in money to arise from .the sale of land. 



28. A married woman may, by deed, disclaim any 



land. 
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29. Every deed made by any married woman by virtue JSmo^o^ed 
of this Act shall be acknowledged by her in the same 
manner as a deed by which she might dispose of land 
is required by law to be acknowledged. 



DEEDS AND THEIR OPERATION. 
(1). What essential to a Deed. 

80. Every deed, whether or not affecting property, ^SSSSSifSo 
shall be signed by the party to be bound thereby, and 

shall also be attested by at least one witness, but no 
particular form of words shall be requisite for the 
attestation. 

81. Bealmg shall not be necessary except when a deed |Jjf^J{^ ^^ 
is made by a corporation. Formal delivery and indenting 

shall not be necessary in any case. 

82. An acknowledgment of the receipt of the con- B«»ipt(«) 
sideration-money contained in the body of a deed shall 

be as valid and effectual in all respects as if the same 
had also been indorsed thereon. 

88. Every deed executed before the passing hereof, foM^xSouied 
attested in manner required or authorized by any enact- 
ment then or since in force, shall from the execution 
thereof be deemed as valid and effectual as if the same 
had been attested as prescribed in this Act. 

81. Every deed executed as by this Act is required ^®^*°" °' 
shall be a valid execution of a power of appointment by 
deed or writing (otherwise than by will), notwithstanding 
it may have been expressly required that such power 
should be executed with some additional or other form 
of execution or solemnity. 

(5) See Amt. Act of 1885, s. 7, poit, p. 250. 
(e) See Axnt. Act of 1885, s. 5, po8t, p. 249. 
s 
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(2). Certain Cases in which Deeds shall be necessary, 

gJJJJ^n which 35, No partition or exchange, lease, assignment, or 

neoeaaary surrender, otherwise than by operation of law, of any land 

shall be valid unless the same shall be made by deed, 

except a lease for a term not exceeding a tenancy for 

one year. 



Implied tenancy from year to year by payment of rent 



Implied year 

to year tenancy 

aboUahed {g hereby abolished, (d) 



Appointment 
Exception 



Disclaimer 



36. No appointment to be made by deed or writing 
(otherwise than by will) in exercise of a power shall be 
valid, unless the same shall be executed as a deed is 
hereby required to be executed : Provided that no order 
or direction by a married woman to pay any money to 
which she may be entitled for her separate use shall be 
deemed an appointment within the meaning of this Act. 

37. No disclaimer of any land shall be valid unless the 
same be made by deed or by matter of record. 



OontiDgent 
interesM, etc* 



Assignments 
of debt and 
choaes in 
action 



(8). What may pass by Deed, 

38. Every right of entry, contingent remainder, and 
every contingent or executory or future estate, right, or 
interest in real or personal property, may be conveyed or 
assigned by deed : 

But no person shall be empowered by this Act to 
dispose of any expectancy which he may have as heir, 
or heir of the body, or as next of kin. 

39. Any absolute assignment by writing under the 
hand of the assignor (not purporting to be by way of 
charge only) of any debt or other legal or equitable chose 
in action, of which express notice in writing shall have 
been given to the debtor, trustee, or other person from 
whom the assignor would have been entitled to receive 



(d) Repealed by s. 6 of the Amt. Act of 1885, which see, 
post, p. 249. 
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or claim such debt or chose in action, shall be and be 
deemed to have been effectual in law (subject to all 
equities which would have been entitled to priority over 
the right of the assignee if this Act had not passed) to^ 
pass and transfer the legal or equitable right to such debt 
or chose in action from the date of such notice, and all 
legal or equitable and other remedies for the same, and 
the power to give a good discharge for the same, without 
the concurrence of the assignor : 

But, if the debtor, trustee, or other person liable in 
respect of such debt or chose in action shall have had 
notice that such assignment is disputed by the assignor 
or any one claiming under him, or of any other opposing 
or conflicting claims to such debt or chose in action, he 
shall be entitled, if he think fit, to call upon the several 
persons ma]dng claim thereto to interplead concerning the 
same ; or he may, if he think fit, pay the same into the 
Court, under and in conformity with the provisions of the 
Acts for the relief of trustees. 

(4). Operation of Deed, 

40. A deed, according to the form set forth in the Form of deed 
First Schedule hereto, or to the effect thereof, without 

livery of seisin, enrolment, or a prior lease, shall be valid 
and effectual to pass any land which might have been 
conveyed by lease and release. 

41. When any land shall be conveyed directly and Absolute 
immediately to any person or body corporate, the whole 

legal and equitable ownership of such land shall vest in 
such person or body corporate. 

42. When any land shall be so conveyed to any person conveyance 
or body corporate to the use of or in trust for any other trust 
person, the whole legal ownership of such estate or interest 

shall vest in the person or body corporate to whom the 
same shall be so immediately and directly conveyed, 
subject however to a trust for the benefit of such other 
person. 
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48. Every limitation which at any time heretofore 
might have been made by way of shifting, springing, or 
exeoutory use, may be made by direct conveyance, without 
the intervention of uses. 

H. The legal estate in any land shall not pass by a 
covenant to stand seised, or by any contract for the sale 
and purchase of land, or by livery of seisin. 

U. No conveyance shall create any estate by wrong, 
or work a forfeiture, or have any other effect than a 
conveyance by lease and release would have had under 
any law or enactment at any time heretofore in force. 

46. Any person not being named as a party to any 
deed may take an immediate benefit thereby in the same 
manner as he might under a deed-poll. 



Implied 
covenants in 
conveyances 



Bight to 
convey 



Quiet 
enjoyment 



INCIDENTS OF DEEDS. 

(1). Covenants for Title, (e) 

VI, In every conveyance of land by way of sale, 
mortgage, marriage settlement, lease, and every other 
conveyance for valuable consideration, there shall be 
implied, excepting as against trustees or mortgagees, the 
following covenants by each conveying party severally for 
himself, his heirs, executors, and administrators, to the 
extent of the interest departed with by him, that is to 
say,— 

(1). That such conveying party hath good right 
and full power to convey and assure the estate and 
interest purported to be conveyed, and that free 
and clear from all incumbrances other than such 
as are therein mentioned : 

(2). That the party to whom such estate or 
interest is conveyed shall quietly enjoy the same 

(e) As to implied covenant for prodaction of deeds: see Amt. 
Act of 1895, 8. 6, pott, p. 251. 
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without any disturbance by any act whatsoever of 
such conveying party or any person claiming 
under him or by any rightful act of any other 
person: 

(8). That such conveying party, his heirs, Further 
executors, or administrators, will, at the cost of 
the party requiring the same, do and execute all 
such acts and conveyances for the better assuring 
of the estate or interest thereby conveyed as by the 
party to whom the same is conveyed or any person 
claiming under him may from time to time be 
reasonably required. 

The foregoing covenant for quiet enjoyment shall not 
be implied against any mortgagor, his heirs, executors, or 
administrators, until default in payment of the principal 
moneys secured by the mortgage, before which default it 
shall not be lawful for a mortgagee, his heirs, executors, 
administrators, or assigns, to enter into possession of the 
mortgaged property. 

48. In every conveyance or reconveyance by trustees or By trustees 
mortgagees there shall be implied the following covenant mortgaRees 
by each trustee or mortgagee severally for himself, his 

heirs, executors, or administrators, that is to say, — 

That he hath not done or executed or been privy 
to any act or deed by means whereof the property 
comprised within the trust or mortgage may have 
been charged or incumbered in any way whatsoever. 

(2). Mortgages. 

49. In every conveyance of land by way of mortgage implied 
there shall be implied a covenant by the mortgagor, his mor^i«ors^ 
heirs, executors, administrators, and assigns, — 

That he or they will pay the principal money and To pay 
interest thereby secured after the rate and at the uitereet 
times therein mentioned without any deduction 
whatever. 
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cweuaSt by ^' ^ ©very such conveyance as last mentioned there 

Toreoo!nrey(/) ^^*^ ^® implied an obligation on the part of the mort- 
gagee, his heirs, executors, administrators, and assigns, 
apon payment of the principal and interest at the time 
and in the manner mentioned in the mortgage deed, or 
at any time thereafter upon payment of the principal and 
and interest then due (six clear months' notice of an 
intention to pay the same having been given), at the request, 
cost, and charges of the mortgagor, his heirs or assigns, 
to return to him or them, or as he or they shall direct, 
the mortgage deed having indorsed thereon or annexed 
thereto a receipt in the form or to the effect following : — 

hereby acknowledge to have received all 
moneys intended to be secured by the within [or 
above] written deed. 

Such receipt if given by a person shall be signed by 
such person and attested by at least one witness, and if 
given by a corporation, company, or society, shall be under 
their seal, or if such corporation, company, or society 
have no seal, then shall be signed in such manner as legal 
documents are authorised to be signed by them respectively, 
and may be registered. 

Any such receipt indorsed or annexed as aforesaid 
shall vacate the mortgage, or further charge, or debt, and 
vest the estate and interest of the mortgagee of and in the 
property therein comprised in the person for the time 
being entitled to the equity of redemption, without any 
reconveyance. 

Power of 51. In every such conveyance by way of mortgage 

their Ueiu, dto. there shall be implied the following power in the 

mortgagee, his executors, administrators or assigns, that 

is to say, — 

(/) See Amt. Act of 1885, ss. 2, 3, post, p. 248. See also, ante, 
pp. 91-93. 

As to the discharge of a mortgage where the mortgagee is abseat 
from the Golony : see Amt. Act of 1895, ss. 2, 3, p09t, p. 251. 
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(1). In case default shall be made for the space to boii 
of three months in payment of the principal money 
thereby secured, or any part thereof, the mortgagee, 
his executors » administrators, or assigns, shall 
cause a written demand of payment thereof to be 
served on the mortgagor, his heirs or assigns, or 
left at his or their last or usual place of abode, or, 
if the mortgage be made by a corporate body, upon 
or with any person or officer on whom any notice 
or process of any kind may be legally served on 
behalf of such corporate body. 

If default be made for the further space of three 
months from the service of such demand, the 
mortgagee, his executors, administrators, or assigns, 
may sell the property mortgaged, or any part 
thereof, and either altogether or in lots, and either 
by public auction or private contract, or by both of 
such means, and subject to such conditions as he 
or they may think fit, with power to buy in and to 
resell the same, without being liable for any loss 
occasioned thereby, and may make and execute all 
such contracts and conveyances as he or they may 
judge necessary for carrying into effect the powers 
hereby given, all which sales, contracts, and con- 
veyances, and all matters and things hereby 
authorized, shall be as valid and effectual as if 
the mortgagor, his heirs or assigns, had made, 
done, or executed the same. 

(2). The receipt or receipts in writing of 'the Receipts for 
mortgagee, his heirs, executors, administrators, or money 
assigns, shall be a sufficient discharge to any disciu^geB 
purchaser of any part of such mortgaged property 
for so much of his purchase-money as may be 
thereby expressed to be received. 

(8). No such purchaser or his representatives fgu'e^^from 
shall be answerable for the loss, misappJication, inquiry as to 

'^^ ' circumstances 

or non-application, or be obliged to see to the of sale 
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application of the purchase-money by him paid, 
nor shall he be concerned to inquire as to the hci 
of any such default or demand as aforesaid having 
been made. 

(4). The moneys to arise from such sale as afore- 
said shall be applied, first, in payment of the 
expenses attending any such sale or otherwise 
incurred in the execution of the power of sale 
hereby given ; secondly, in repayment of the 
principal money and interest remaining due, 
together with any costs and expenses occasioned 
by the non-payment thereof. 

(5). The surplus (if any) shall be paid to the 
mortgagor, his heirs, executors, administrators, or 
assigns. 

(8). Sales by Mortgagees. 

52. In the construction of the next eight succeeding 
sections the term ^* mortgagee " shall extend to and 
include the executors, administrators, and assigns of the 
original mortgagee, and the term ^* mortgagor " shall 
extend to and include the heirs, executors, administrators, 
and assigns of the original mortgagor, unless there be 
something in the subject or context repugnant to such 
construction. 

58. It shall be lawful for any present or future 
mortgagee, having a power of sale by auction, to apply 
to the Registrar in whose district the land to be sold 
is situated to conduct the sale of the whole or any part 
of the land comprised in the mortgage. 

Every Registrar by whom any land has heretofore 
been sold shall be deemed to have been and to be the 
proper Registrar to effect such sale, although he was not 
resident nearest to the land sold. 



Registrar to 54, The said Registrar shall fix a convenient time 

arrange time ^ 

a^doonditionB (being within three months and not less than fourteen 
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days of the application) and a convenient place for the 
sale, shall approve of proper conditions of sale, shall 
employ an auctioneer, and shall do all other necessary 
acts for effectuating the sale. 

55. The mortgagee may be a bidder at any such sale JJ^*^^^^ 
by auction conducted as aforesaid, and become the pur- 
chaser of the land or any part thereof. 

56. In the event of the mortgagee being declared the coi^yanoe to 
purchaser at any sale held under the authority of this Act, 

the Registrar who shall have conducted the sale, or the 
successor of such Registrar at the same place for the time 
being, shall, on demand by the mortgagee, execute a deed 
expressed to be made between such Registrar (describing 
him by his official description only) and the mortgagee, 
with or without the addition of any other parties, and 
shall contain a recital stating the fact of the sale under the 
aforesaid section of this Act. 

57. Every such deed shall be executed by the Registrar Begtstrar to 
by signing his personal name, with the addition of his oonveyance (a) 
official description, and thereupon the land therein 
expressed to be conveyed shall vest in the mortgagee in 

the same manner as if made by the mortgagee to a 
purchaser at a sale made in exercise of the power of sale 
expressed or implied in the mortgage, and such mortgagee 
shall have the same estate and interest in such land as if 
he had purchased at such sale, and no rule of law or 
equity had existed preventing him from purchasing and 
taking a conveyance. 

58. On any sale conducted by the Registrar there shall Bemoneratiozi 
be paid by the vendor a fee on completion of the purchase 

of a percentage on and to be paid out of the purchase- 
money, after the rate, where the purchase-money does not 
exceed two hundred pounds, of one per centum, and, where 
the purchase-money exceeds that sum, one quarter per 

{g) See Ami. Act of 1895» s. 4, post, p. 251. 
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centum on the remainder of the purchase-money, but in 
no case to exceed twenty pounds. Such fees shall be paid 
to the Registrar, and form part of the Consolidated Fund. 

59. Nothing in this Act shall prejudice or affect the 
title of mortgagees who have purchased and taken con- 
veyances under any Act hereby repealed, nor of any person 
claiming or to claim under them, but, where any sale made 
under the provisions of any such repealed Act has not been 
completed by the execution of a proper conveyance, the 
conveyance may be made in the same manner and with 
the same effect as if this Act had been in force at the time 
of such sale being made. 

60. When any conveyance has heretofore been executed 
by the Registrar or Deputy-Registrar in the name and on 
behalf of the mortgagor, or in the name and on behalf of 
his assignee whether such assignee be such by deed or 
operation of law, the same shall be valid and effectual, 
notwithstanding the mortgagor may have become bankrupt 
or insolvent prior to the date of such conveyance. 

(4). Leases, 

61. In every lease there shall be implied the following 
covenants by the lessee, for himself, his heirs, executors, 
administrators, and assigns : — 

(1). That he or they will pay the rent thereby 
reserved at the times therein mentioned, and all 
rates and taxes which may be payable in respect of 
the demised property during the continuance of the 
lease : 

(2). That he or they will keep and yield up the 
demised property in good and tenantable repair. 

62. And there shall be implied the following powers 
in the lessor, his heirs, executors, administrators, or 
assigns : — 

(1). That he or they may, by himself or them- 
selves, or his or their agents, at all reasonable 
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times, enter upon the demised property and view 
the state of repair thereof, and may serve upon the 
lessee, his executors, administrators, or assigns, or 
leave at his or their last or usual place of abode, a 
notice in writing of any defect, requiring him or 
them, within a reasonable time to be therein 
prescribed, to repair the same : 

(2). That whenever the rent reserved shall be in To dietrain 
arrear for twenty-one days, he or they may levy the 
same by distress : 

(8). That in case the rent or any part thereof ^^^^ ^^^ 
shall be in arrear for the space of six months, or 
in case the repairs required by such notice as 
aforesaid shall not have been completed within 
three months after the service or leaving thereof, 
he or they may re-enter upon the demised property 
and determine the estate of the lessee therein, but 
without releasing him from his liability in respect 
of the breach of any covenant therein expressed or 
implied. 

(5). Marriage Settlements. 

68. In every conveyance of land by way of marriage- impUod 
settlement there shall be implied the following powers in tenants for life 
every tenant for life in possession of the property, or of 
any undivided share thereof, or in his guardian, or in the 
conmiittee of his estate, or, in case there shall be no 
tenant for life in possession, then in the trustees of the 
settlement, their executors, administrators, and assigns, 
that is to say, — 

That he or they may demise or lease or concur To demise 
in respect of such share in demising or leasing the fixed terms 
property in settlement for any term not exceeding 
twenty-one years, to take effect in possession at a 
reasonable yearly rent, without taking any fine or 
premium for the making of such lease, and so that 
the lessee or lessees do execute a counterpart 
thereof. 
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61. There shall also be implied in the trustees of the 
settlement, their executors, administrators, or assigns, at 
the request in writing of any tenant for life in possession, 
or his guardian or committee, or, if there be no such 
temant for life, then at their own discretion, the following 
power, that is to say, — 

(1). That they may dispose of the property in 
settlement or any part thereof either by way of 
sale or in exchange for other property of the like 
nature and tenure situated within the colony ; or, 
where such property shall consist of an undivided 
share, may concur in a partition of the entirety of 
such property, and may give or take any money by 
way of equality of exchange or partition : 

(2). The moneys to arise from any such sale or 
to be received for equality of exchange or partition 
shall, with all convenient speed, be laid out in the 
purchase of -other property of like nature and 
tenure situate within this colony ; and, moreover, 
any property so purchased or taken in exchange 
shall be settled in the same manner and subject to 
the same trusts, powers, and provisoes as the 
property so sold or given in exchange : 

(8). Until the momjs received in consequence ot 
such sale, exchange, or partition shall be laid out 
as aforesaid, the same shall be invested on Govern- 
ment or real security in this colony, and the interest 
thereof shall be paid to the persons entitled to the 
rents and profits of the property in settlement. 



(6). Powers of Attorney. 

attorMy*to ^* Whenever the person who may have executed or 

tor<»°^tif ^^*^ hereafter execute any power of attorney (whether 
or rovowitiOT ** ^'^^^ person were or be at the time within the colony or 
not) shall not have declared or shall not declare therein that 
such power shall continue in force only until his death or 
revocation thereof, then and in every such case such power 



reoelyed 
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shall, so far as may concern all contracts entered into 
boTid fids, and all deeds or instruments of any kind b<md 
fide made or signed operate and continue in force until 
notice of his death or of the revocation of such power 
shall have been received by the attorney named therein. 

66. Every act (within the scope of the powers and bJ*y^u*3®^ 
authority conferred upon the said attorney to such extent ^f '2® gu^^* 
as aforesaid) heretofore or hereafter to be done or suffered notice 

by him after such death or revocation as aforesaid, and 
before notice thereof shall have been received, shall be as 
effectual in all respects as if such death or revocation had 
not happened or been made. 

67. A solemn declaration made by any such attorney, 2SSe'b**°** 
under the provisions and by virtue of '* The Justices of attorney of 

* "^ non-receipt of 

the Peace Act, 1882," to the effect that he has not received notice to be 

. . proof of non- 

any notice or information of the revocation of such revocation 
power of attorney by death or otherwise, shall, if made 
immediately before or after any such act as aforesaid, be 
taken to be conclusive proof of such non-revocation at the 
times thereof respectively. 

(7). General. 

68. In every case where any of the covenants or powers impUe^^ 

•^ •' *^ covenants as 

implied by virtue of this Act would be implied by or in g^f**^®* , 
any woman if unmarried, the same shall be implied by or 
in her husband if she shall be married. 

69. Every covenant which shall be implied by virtue of R«meciv in 

this Act shall have the same force and effect and be impued cove- 
nants 
enforced in the same manner as if it had been set out at 

length in the deed wherein the same shall be implied. 

70. Every covenant and power to be implied in any implications 

mav be 

deed by virtue of this Act may be negatived or modified by negatived 
express declaration in the deed or indorsed thereon. 



71. Neither the word " grant '* nor the word " ex- Power to 
change " shall have the effect of creating any warranty created by 
or right of re-entry. ^ *^ 
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PARTITION. 

toorder'sSe"* '^' "^^ ^^ aotion for partition, if it appears to the 
mateadof Court that, by reason of the nature of the property to 

which the action relates, or of the number of the parties 
interested or presumptively interested therein, or of the 
absence or disability of some of those parties, or of any 
other circumstance, a sale of the property and a distribu- 
tion of the proceeds would be more beneficial for the 
parties interested than a division of the property between 
or among them, the Court may, if it thinks fit, on the 
request of any of the parties interested, and notwith- 
standing the dissent or disability of any others of them, 
direct a sale of the property accordingly, and may give all 
necessary or proper consequential directions. 

Son °? certain^ '^^* ^^ ^^ action for partition, if the party or parties 
pr^rtion of interested, individually or collectively, to the extent of one 
IntereBted moicty or upwards, in the property to which the action 

relates, request the Court to direct a sale of the property 
and a distribution of the proceeds, instead of a division of 
the property between or among the parties interested, the 
Court shall, unless it sees good reason to the contrary, 
direct a sale of the property accordingly, and give all 
necessary or proper consequential directions. 

o?8hiur«^*" T*' ^^ ^^ action for partition, if any party interested 
party defliring j^ ^he property to whioh the action relates requests the 
Court to direct a sale of the property and a distribution of 
the proceeds, instead of a division of the property between 
or among the parties interested, the Court may, if it thinks 
fit, unless the other parties interested in the property or 
some of them undertake to purchase the share of the party 
requesting a sale, direct a sale of the property, and give all 
necessary or proper consequential directions ; 

And, in case of such undertaking being given, the 
Court may order a valuation of the share of the party 
requesting a sale, in sach manner as the Coart thinks 
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fit, and may give ail necessary or proper consequential 
directions. 

76. Any person may maintain such action against any as to parties 
one or more of the parties interested without serving the partdtion 
other or others (if any) of those parties, and it shall not be 
competent to any defendant in the action to object for 
want of parties ; and at the hearing of the cause the Court 
may direct such inquiries as to the nature of the property 
and the persons interested therein and other matters as it 
thinks necessary or proper, with a view to an order for 
partition or sale being made on further consideration : 

But all persons who, if this Act had not been passed, 
would have been necessary parties to the action, shall be 
served with notice of the decree or order on the hearing, 
and, after such notice, shall be bound by the proceedings 
as if they had been originally parties to the action, and 
shall be deemed parties to the action, and all such persons 
may have liberty to attend the proceedings, and any such 
person may, within a time limited by general orders, apply 
to the Court to add to the decree or order. 

76. On any sale under the four last foregoing sections Authority for 
of this Act, the Court may, if it thinks iit, allow any of mterested to 
the parties interested in the property to bid at the sale, on 

such terms as to non-payment of deposit, or as to setting- 
off or accounting for the purchase-money or any part 
thereof instead of paying the same, or as to any other 
matters, as to the Court seem reasonable. 

77. Section forty-one of *' The Trustee Act, 1888," ^g^^*!^? 
shall extend and apply to cases where in actions for 
partition the Court directs a sale instead of a division of 

the property. 

78. Sections twenty-two to twenty-four, both inclusive, p^JJ^o? °' 
of " The Leases and Sales of Settled Estates Act, 1865," «^^ 

shall extend and apply to money to be received on any sale 
effected under the authority of this Act. 
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ticm^sSte"**" '''• ^^ ^^ action for partition the Court may make such 

order as it thinks just respecting costs up to the time of 
the hearing. 

Debts charged on Real Estate, 

ff^MuItt 80, When any person shall have died on or after the 
p2^^t*5^ first day of October, one thousand eight hundred and fifty- 
S^e^oaf"* fi^e» o' s^aU hereafter die seised of or entitled to any land 
a^«» which shall at the time of his death be charged with 

the payment of any sum or sums of money by way of 
mortgage, and such person shall not by his will or deed 
or other document have signified any contrary or other 
intention, the heir or devisee t-o whom such land shall 
descend or be devised shall not be entitled to have the 
mortgage debt discharged or satisfied out of the personal 
estate, or any other real estate of such person, but the 
land so charged shall, as between the different persons 
claiming through or under the deceased person, be 
primarily liable to the payment of all mortgage debts 
with which the same shall be charged, every part thereof 
according to its value bearing a proportionate part of the 
mortgage debts charged on the whole thereof. 

ot^OT^ft^^* 81. Nothing in the last-preceding section contained 
^eht^"^^^ ^'" shall affect or diminish any right of the mortgagee of such 
lands to obtain full payment or satisfaction of his mortgage 
debt, either out of the personal estate of the person so 
dying as aforesaid or otherwise, nor shall affect the rights 
of any person claiming under or by virtue of any will, 
deed, or document made before the first day of October, in 
the year last above mentioned. 

^ii8^e*SJi5P 82. In the construction of the will of any person who 

pL^mentof^'' may die after the thirty-first day of December, one 

p?rronaity*uot thousand eight hundred and seventy, a general direction 

mirt^w^debte *^** ^^^ ^^^^ ^^ *^** ^^ *^® ^^^^^ ^* **^® testator shall be 

Sftention*''^ paid out of his personal estate shall not be deemed to be a 

fm'^ued^^ declaration of an intention contrary to or other than the 
rule established by the eightieth section of this Act, unless 
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such contrary or other intention shall be further declared 
by words expressly, or by necessary implication, referring 
to all or some of the testator's debts or debt charged by 
way of mortgage on any part of his real estate. 



MAKRIED WOMEN AND INFANTS.— DOWER. 
(1). AcknowUd^rments by Married Women, (h) 

88. All the acts, powers, and duties with respect to the gSpfliie'conrt 
appointment of persons to be Commissioners for taking comm?Mionep8 
the acknowledgments by married women of deeds executed Jj^nJ^Jf^^g. 
by them under the Act of the third and fourth years of the ™®^S^^^ 
reign of King William IV., chapter seventy-four, to be women 
done by or given to or imposed upon the Chief Justice of 
the Court of Common Pleas at Westminster, or by, to, or 
upon any Judge of the said Court may be done, exercised, 
and performed by any Judge of the Supreme Court. 

8i. Every Commissioner appointed under the last J^tierofctom- 
preceding section of this Act may do, exercise, and perform miaBioners 
all the acts, powers, and duties which may be done, 
exercised, and performed by a Commissioner appointed 
for a like purpose in England under the Act hereinbefore 
mentioned, subject, however, to the provisions of this Act. 

85. Every deed, acknowledged by a married woman Jsl^Switte- 
before a Judge or Commissioner for taking acknowledg- ™ent 
ments of married women, and certified by indorsement or 
writing thereon signed by such Judge or Commissioner to 
have been so acknowledged, and that the woman had been 
examined as to her knowledge of the contents of such 
deed, had consented thereto, and that she was of full age 
and understanding, shall be valid and effectual to pass 
her interest in the property thereby affected without any 
further certificate or affidavit. 

(h) Acknowledgments are made mmecessaiy as from the 1st of 
January, 1886 : see Amt. Act of 1885, s. 4, post^ p. 249. See also, 
anU, pp. 89, 40. 

Q 
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" The expression " Judge " or " Commissioner " in tihis 
section mentioned shall extend and apply to a Judge of 
any Court of judicature, and also to any Commissioner for 
taking the acknowledgments of married women in the 
United Kingdom of Great Britain and Ireland, or in any 
British colony, appointed by any Judge of the Supreme 
Court of this colony. 



Resident Magis- 
trates to be 



86. Every Resident Magistrate shall, by virtue of his 
«x SSto''^***" oflSce, be a perpetual Commissioner for taking acknowledg- 
ments of married women without any other appointment. 
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(2). Settlements by Infants on Marriage. 

87. Every infant upon or in contemplation of his or 
her marriage, with the sanction of the Court, may make a 
valid and binding settlement or contract for a settlement 
of all or any part of his or her property or property over 
which he or she has any power of appointment, whether 
real or personal, and whether in possession, reversion, 
remainder, or expectancy. 

Every conveyance, appointment, and assingnment of 
such real or personal estate, or contract to make a con- 
veyance, appointment, or assignment thereof, executed by 
such infant, with the approbation of the Court, for the 
purpose of giving effect to such settlement, shall be as 
valid and effectual as if the person executing the same 
were of the full age of twenty-one years. 

SB, In case any appointment under a power of appoint- 
ment, or any disentailing assurance, shall have been 
executed by any infant tenant - in - tail under the last- 
preceding section and such infant shall afterwards die 
under age, such appointment or disentailing assurance 
shall thereupon become absolutely void. 

89. The sanction of the Court to any such settlement 
or contract for a settlement may be given upon petition 
presented by the infant or his or her guardian in a 
summary way, without the bringing of an action* 
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If there be do guardian the Court may require a 
guardian to be appointed, or not, as it shall think fit ; 
and the Court also may, if it shall think fit, require that 
any persons interested or appearing to be interested in the 
property should be served with notice of such petition. 

90. Nothing in the three last preceding sections of maiMunfer *** 
this Act contained shall apply to any male infant under twenty or 

rtr J J females under 

the age of twenty years, or to any female infant under the aeventeen 
age of seventeen years. 

And the authority conferred by such sections shall not 
extend to powers of which it is expressly declared that 
they shall not be exercised by an infant. 

(8). Dmoer. 

91. The provisions of the Act, passed in the third and ^^^Jv** J iqs 
fourth years of the reign of His late Majesty King ^^^^^^ 
William IV., intituled ** An Act for the Amendment of ^o"'^* ™«^- ^ 

' ried before 8nd 

the Law relating to Dower," shall extend to the dower of January, i834. 
any widows who shall have married previously to the 
second day of January, one thousand eight hundred and 
thirty-four. ^ 



MISCELLANEOUS PROVISIONS. 

(1). Conveyancing Charges, 

92. The Judges of the Supreme Court or any three of Judge* to make 
them, of whom the Chief Justice shall be one, from time latiug charges 
to time may make and vary, alter, or rescind general 
rules or orders, fixing scales of fees to be charged by 
solicitors in all or any matters of conveyancing business 
transacted by them. 

98. Such scales may be so framed as to enable the ?»]o <>' '®f5 *? 

" be iramea witn 

Registrar to allow on taxation within certain limits, fees and regard to skiii 

^ and labonr 

charges at a higher or lower rate, having regard not only employed 
to the length of any deed, contract, or other document in 
respect of which such fees or charges are made, but also 
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to the skill and labour employed or required in the 
preparation or perusal thereof, and the responsibilitj 
incurred by the solicitor in the transaction. 

9i. In the taxation of any bill of costs or fees for 
conveyancing business the Be^trar shall be guided by 
the general rules and orders for the time being in force 
for that purpose, and, pending the issue of any such rules 
and orders, and subject to such rules and orders when 
issued, the Registrar shall have regard not only to the 
length of any deed, contract, or other document in respect 
of which any fees or charges are made, but also to the 
skill and labour employed or required in the preparation 
or perusal thereof, and the responsibility incurred by the 
solicitor in the transaction. 
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(2). Verification of Deeds^ de, 

95. Every instrument of any kind whatsoever, which 
has been or hereafter may be duly signed, executed, or 
acknowledged out of the Colony of New Zealand, shall, 
so far as the signing, execution, or acknowledgment 
thereof is concerned, be receivable in evidence in every 
Court of Justice in the colony, and before any authority 
or person having by law or consent of parties authority to 
hear and receive evidence in the colony, if such signing, 
execution, or acknowledgment is verified by the witness 
thereto if only one, or by one of the witnesses thereto if 
more than one, in either of the following ways, that is to 
say,— 

(1). If such instrument is signed, executed, or 
acknowledged in any part of the British dominions 
beyond the limits of the colony, then in accordance 
with the provisions in that behalf contained in the 
Act of the Imperial Parliament now known by the 
short title of '*The Statutory Declarations Act, 
1685," or in accordance with the provisions of any 
enactment in force, in any part of the British 
dominions where any such verification shall take 
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place, respecting the verification of the signing, 
execution, or acknowledgment of instruments to 
be used abroad ; 

And the mention in the declaration or affidavit 
referring to such signing, execution, or acknowledg- 
ment, or in any certificate written at the foot or in 
continuation thereof or attached thereto, signed by 
a notary public, and under his seal of office, or 
signed by the Mayor, Provost, or other Chief 
Magistrate of any corporate town with the seal of 
the Corporation attached, of the law under which 
any such declaration or affidavit is made, shall be 
sufficient proof of such law : 

(2). If any such instrument shall be signed, inatoneign 
executed, or acknowledged out of the British . 
dominions, then by an affidavit or solemn 
declaration as may be lawful in such cases to be 
made according to the law of such foreign country, 
and certified by the British-Consul or Vice-Consul 
there under his seal of office. 

(8). Repeals. 

96. Where in any Act or Ordinance now in force ^^J^^J^ 
reference is made to any Act or Ordinance hereby repealed, Jgj J^l^ *® 
such first-mentioned Act or Ordinance shall be construed 

and shall operate as if reference had been made therein to 
this Act instead of to such repealed Act or Ordinance. 

97. The Acts, Ordinances, and parts of Acts enumerated ^£^J' 
in the Second Schedule hereto are hereby repealed. ordinancea 

But this repeal shall not affect — 

(1). The past operation of any Act or Ordinance, 
or part of an Act or Ordinance, hereby repealed ; 

(2). Any deed or instrument made, signed, or 
acknowledged, or any proceeding taken or pending, 
or anything duly done or suffered, or any estate. 
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right, title, interest, or benefit created, conferred, 
or acquired under or by virtue of any such Act or 
Ordinance ; 

(8). Or any obligation or duty undertaken or 
imposed, or any forfeiture incurred, expressly or 
by implication, under or by virtue of any deed or 
instrument as aforesaid, or under any Act or 
Ordinance, or part of an Act or Ordinance, hereby 
repealed. 

v?8iSS°r^Th '*• ^^^^^fi» contained in this Act shall limit or other- 

^dminwtratioii wise aflfect any of the provisions of " The Administration 

Act, 1879," or " The Land Transfer Act, 1870," and any 

Acts amending the same. 



Schedules 



SCHEDULES. 



First Sohedale 



Form of 
conveyance 



FIRST SCHEDULE. 

FOBM OH CONYBTAMCB IN FE£-8IMPLE. 

Thib deed, made the day of , one thousand eigh 

hundred and , between A.B., of Auckland, in the Colony of 

New Zealand, merohant, of the one part, and CD., of the same plaoe, 
carpenter, of the other [Recitah^ if any'] : (Now this deed) witnesseth 
that, in consideration of the sum of one hundred pounds paid by the 
said CD. to the said A.B. (the receipt whereof is hereby acknow- 
ledged), the said A.B. doth hereby convey and assure unto the said 
CD. and his heirs [or unto the said CD.] all that piece of land 
(parcels) [referring to the marks and numbers in the Surveyor-GetieraVs 
miip or other official record map, and describing particularly the 
situation, boundaries, and measurements, and specifying any variation 
in anij of tlie above particulars since the date of the last conveyance] , 
with all appurtenances thereto belonging. 

[Special provisioru, if any,] 

In witness whereof the said A.B. hath hereunto subscribed his 
name. 

A3. 



Signed by the above-named A.B. in the presence of — 
EJ*. 
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SECOND SCHEDULE. 

Acts and Obdinanges bbpeaueo. 

Acts of the Imperial Parliament, 

11 and 12 Viot., o. 87.— An Act to extend the Provisions of an Act 
passed in the First Tear of His late Majesty Eiug William 
the Fourth, intituled "An Act for consolidating and 
amending the Laws for facilitating the Payment of Debts 
out of Real Estate/* 

17 and 18 Vict., c. 113.— An Act to amend the law relating to the 

Administration of the Estates of Deceased Persons. 

18 and 19 Vict., c. 43.— An Act to enable Infants, with the Approba- 

tion of the Court of Chancery, to make binding Settlements 
of their Real and Personal Estate on Marriage. 

Ordinances of the Legislative Council of New Zealand, 
1842, Sees. H., No. 10.— An Ordinance to facilitate the Transfer of 

Real Property, and to simplify the Law relating thereto. 
1844, Sess. lU., No. 11.— An Ordinance to amend an Ordinance to 

facilitate the Transfer of Real Property, and to simplify the 

Law relating thereto. 

Acts of the General Assembly, 
1854, No. 1. — The English Acts Act, 1854. In part, namely, so much 
thereof as declares that the above-cited Act of the Imperial 
Parliament, 11 and 12 Vict., cap. 87, shall extend to this 
colony, and be applied therein in the administration of 
justice. 

1854, No. 3.— The Dower Act, 1864. 

1864, No. 10.- -The Powers of Attorney Act, 1864. 

1855, No. 3.— The English Acts Act, 1856. In part, namely, ro much 

thereof as declares that the above-cited Act of the Imperial 
Parliament, 17 and 18 Vict., cap. 113, shall extend to the 
colony, and be appUed therein in the administration of 
justice. 

1856, No. 6.— The English Acts Act, 1856. So much thereof as 

remains unrepealed. 
1880, No. 16. — The Conveyancing Ordinance Amendment Act, 1860. 
1868, No. 28.— The Conveyancing Charges Act, 1868. 
1870, No. 6.— The Deceased Persons' Estates Act, 1870. 
1870, No. 6.— The Partition Act, 1870. 
1870, No. 30.— The Sales by Mortgagees Act, 1870. 
1874, No. 11. — The Conveyancing Ordinance Amendment Act, 1874. 
1877, No. 20.— The Conveyancing Ordinance Amendment Act 1874 

Amendment Act, 1877. 
1882, No. 31.— The Law Amendment Act, 1882. In part, namely, 

sections three to seven, both inclusive, and section fourteen. 



Second 
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Acta repealed 
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PROPERTY LAW CONSOLIDATION ACT 1888 
AMENDMENT ACT, 1885. 

1885, No. 48. 

An Act to amend ** The Property Law Consolidation Act, 
1883," in relation to the Release of Mortgages, and to 
the Acknowledgment by Married Women of Deeds 
executed by them. 

[22ind September, 1885. 

BE IT ENACTED by the General Assembly of New 
Zealand in Parliament assembled, and by the authority 
of the same, as follows : — 

1. The Short Title of this Act is " The Property Law 
Consolidation Act 1888 Amendment Act, 1885.*' 

2. The provisions of section fifty of " The Property 
Law Consolidation Act, 1888," (hereinafter referred to as 
'' the said Act *'), shall be construed so as to apply to, and 
shall operate in respect of, every mortgage other than 
a mortgage under " The Land Transfer Act, 1870," 
irrespective of the date of such mortgage, and any receipt 
to the effect as in the said section provided, and indorsed 
or annexed to such mortgage since the coming into 
operation of the said Act, shall be held to have vacated 
the mortgage, further charge, or debt, and to have vested 
the estate or interest of the mortgagee of and in the 
mortgage comprised in the person for the time being 
entitled to the equity of redemption, on and from the 
date of such receipt, without any reconveyance; but 
nothing in the said Act or in this Act contained shall 
affect the validity of the release of any mortgage effected 
by reconveyance. 

3. Any receipt authorised to be given by the said 
section shall be deemed to have been duly signed or 
given if signed or given by the attorney or agent of any 
corporation, company, or association duly empowered to 
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give the same, or empowered generally to give receipts 
and discharges for money dae upon mortgage on behalf of 
such corporation, company, or association ; and every such 
receipt so made or given shaU be valid and effectual for 
the purposes of the said section and of this Act, and, in 
the case of a corporation, company, or association, having 
a common seal, shall be binding in the same way and to 
the same extent as if such receipt had been duly sealed 
with its seal. 

4. No deed or instrument made or executed by any Aoknowiedg- 

• J 1 . ^ 1^1^ /. ^ 1 ^ mentB of deeds 

married woman on or subsequent to the first day of by majrried 
January, one thousand eight hundred and eighty-five, aboiiahed 
shall be invalid by reason of the same not having been 
acknowledged by her, and such acknowledgment shall be 
no longer necessary in any such case. 



5. When a solicitor for a vendor or mortgagee produces consideration- 

■i-i .. .,,i,.»-i T money may be 

a deed or instrument having in the body thereof or indorsed paid tosoucitor 
thereupon a receipt for consideration-money, or other con- with receipt 
sideration, the deed or instrument being executed or the 
endorsed receipt being signed by the person entitled to give 
a receipt for that consideration, the deed shall be sufficient 
authority to the person liable to pay or give the same for 
his paying or giving the same to the solicitor, without 
the solicitor producing any separate or other direction or 
authority in that behalf from the person who executed or 
signed the deed, instrument, or receipt. 

6. The concludins: words of section thirty-five of the section ss of 

t' «« fjijj^ Property 

said Act, namely, " implied tenancy from year to year by iiawCk>nBoUdar 

payment of rent in hereby aholishedy* are hereby repealed ; amended 

and in lieu thereof the following words shall be read as 

part of the said section : 

Any tenancy not exceeding one year may be created 
by agreement in writing or by parol ; and if there be a 
tenany and no such agreement as to its duration, it shall 
be deemed and held to be a tenancy determinable by one 
month's notice in writing. 



Deeds, how to 
be witDeased 



Ck>nyeyanoe8, 
Ac, by ezeou- 
tora, A^o., valid 
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7. From and after the passing of this Act, to the 
signature of every witness attesting the execution of a 
deed within the colony there shall be added the place of 
abode and calling or description of such witness. 

8. Every conveyance made by any executor or adminis- 
trator acting under any probate or letters of administration 
shall be, and shall be deemed to have been, so far as it 
shall a£Eect a bond fide purchaser, without fraud, or any 
person claiming through him, as valid and effectual as if 
the deceased person whose estate shall be, or have been, 
vested in him, bad made the same, and the receipt or 
receipts in writing of the executor or administrator shall 
be a sufficient discharge to any purchaser for the purchase- 
money thereby expressed to have been received ; and no 
such purchaser or his representative shall be concerned to 
see to the application of the purchase-money by him paid, 
or to inquire whether the sale or conveyance by such 
executor or administrator has been irregular or improper. 
Provided that nothing herein shall a£Eect any action now 
pending in any Court. 



PROPERTY LAW CONSOLIDATION ACT 1883 
AMENDMENT ACT, 1896. 

1896, No. 11. 

Title An Act to amend " The Property Law Consolidation Act, 

1888," in relation to the Release of Mortgages, (t) 

[mth August, 1896. 
BE IT ENACTED by the General Assembly of New 
Zealand in Parliament assembled, and by the authority 
of the same, as follows : — 

Short Title . 1. The Short Title of this Act is " The Property Law 

Consolidation Act 1883 Amendment Act, 1896.'* 



(%) This Act extends farther than the title indicates. 
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2« In oase any mortgagee shall be absent from the whenmort- 

^ ®^ gagee absent 

colony, and there be no person in the colony authorised gJ^J^J^^^'^y 



gagee absent 

fron 

Colo 

Within the knowledge of the mortgagor to give a receipt Treasurer may 



, , - , _ . , • receive mort- 

for the morfcgage-mouey at or after the date appomted for gage-money 
the redemption of any mortgage, the Colonial Treasurer 
may receive such mortgage-money, with all arrears of 
interest then due thereon, in trust for the mortgagee or 
other person entitled thereto, and thereupon the interest 
upon such mortgage shall cease to run or accrue. 

S. The receipt of the Colonial Treasurer for the amount Be^oeipt of 
of the said mortgage-money and interest shall, on and from Treasurer to 
the date of such receipt and without any re-conveyance, gage 
release the mortgage, further charge, or debt, and vest the 
estate and interest of the mortgagee, of and in the property 
in respect of which the morl^age-money has been so paid 
to the Colonial Treasurer as aforesaid, in the person for 
the time being entitled to the equity of redemption, subject 
nevertheless to any other mortgages or charges affecting 
such property. 

And such receipt when registered shall, for the pro- Beceipt 
tection of any person dealing with the mortgagor for evidence 
value and without notice, be conclusive evidence of the 
happening of all conditions necessary to entitle the Colonial 
Treasurer to receive the money and execute such receipt. 

4« The Registrar shall be deemed to have had power Registrar may 
under section fifty-seven of '* The Property Law Con- land 
solidation Act, 1888,** from the passing thereof, to convey, 
and he shall have power to convey, the land to such person 
or persons as the mortgagee may direct. 

5. There shall be added at the end of subsection three *• Property Law 

CTonsolidation 

of section forty-seven of ^* The Property Law Consolidation Act, isss," 

section 47 

Act, 1888,'* the following additional subsection : — amended' 

" (4). That such conveying party, his executors, 
administrators, or assigns, at the request and cost 
of the grantee, his executors, administrators, or 
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assigns, will, unless prevented by fire or oiher 
inevitable accident, produce to him or them within 
the colony all registered deeds and instruments the 
possession of which is retained by the conveying 
party, and which relate to the lands conveyed as 
well as to other lands ; and also that such con- 
veying party, his executors, administrators, and 
assigns, will keep the said deeds and instruments 
in the meantime whole and uncancelled. This 
covenant shall run with the land so as to bind 
only the person for the time being entitled to the 
possession of the deeds or instruments." 

M(nrtgB«e-debt 5. An executor or administrator of a deceased mort- 

of deoeosed 

mortg^gemay gagee shall be deemed to have had from the passing of 
AO.U) "The Property Law Consolidation Act, 1888/' and to 

have, power to assign or transfer the mortgage-debt, and 
to convey by deed the property comprised in the mortgage, 
as fully and effectually as the mortgagee if alive could 
have done. 

(i) See anU, p. 94. 



m. 

LISTS OF FEES AND DUTIES 



(1). FEES UNDEB THE DEEDS BEGISTBATION ACT, 1868 (a) 

£ S. d. 

For the registration of any grant from the Grown 
issaed under The Native Lands Act, 1865, 
including the recording and plan ... 16 

For the registration of any other instrument ... 10 

For the recording and comparing thereof for 

every folio of 72 words ... ... 6 

For every section, or part of section, allotment, 
or part of allotment, contained in any map 
or plan delineated on or annexed to any 
instrument presented for registration (ex- 
clusive of sections or allotments unaffected 
by the instrument, but necessarily delineated 
to show the boundaries of the land dealt 
with by the instrument), charged as two 
folios ... ... ... ... 10 

For every copy of, or extract from, any recorded 
or deposited instrument or memorial, for 
every folio of 72 words therein ... ... 6 

For every section or allotment, or part thereof, 

respectively delineated ... ... 10 

For every copy of, or extract from, the general 

index, for every line ... ... ... 6 

For every search or inspection of indices or 
recorded or deposited instruments, for each 
individual property, section, or allotment in 
respect of which search or inspection is 
made ... ... ... ... 10 

(a) This IB a copy of the aohedale to the Act of 1868. 
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£ s. d. 



For every certificate under seal of a copy of, or 
extract from, any recorded or deposited 
instrument, in addition to the fee per folio 
for copying ... ... ... ... 5 

On the deposit of any instrument for safe 

custody ... ... ... ... 10 

For every attendance to produce any instrument 
under clause 66 of this Act, for each day 
or part of a day*s attendance ... ... 110 

For the registration of any plan accompanied 

by statutory declaration ... ... 10 

For recording, per folio ... ... ... 6 

For every section or part of a section delineated 10 

For every certificate of amount of duty payable 
under the fifty-sixth section of The Native 
Lands Act, 1866 ... ... ... 10 

For every appointment of a valuer under fifty- 
sixth section of said Act ... ... 10 

For every application to the Chief Judge of the 
Native Lands Court under fifty-seventh 
section of said Act ... ... ... 10 

For every copy of an instrument tendered for 
registration made under fifty-seventh section 
of said Act, per folio ... ... ... 6 

For copy of any plan thereon or attached 

thereto ... ... ... ... 2 6 

For every statement explaining transaction 
under section fifty-seven, not exceeding six 
folios ... ... ... ... 110 

For every additional folio. . . ... ... 6 

For every affidavit under section sixty-one, not 

exceeding six folios ... ... ... 110 

For every additional folio... ... ... 6 

For recording any instrument_ in the Maori 
language, and for any copy of the recorded 
copy thereof, per folio... ... ... 10 

For recording the translation of any instrument 

in the Maori language, per folio ... 6 
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District Agencies 

The following fees shall be taken ander the said Act in 
respect of each instrument, and shall be payable to the 
Registrar of Deeds or District Land Registrar, subject to 
sxLGh apportionment as the Auditor-General shall direct : — 

£ s. d. 
Reception of instrument ... ... ... 020 

Return of instrument ... ... ... 010 

Comparing and certifying recorded copy in 

deeds register ... ... ... 2 

The regulations under The Stamp Act, 1882, as to 
payment of fees by stamps, shall apply to fees collected 
under these regulations so far as is consistent herewith 
(Nos. 18 and 14 of regulations issued under the Deeds and 
Instruments Registration Act, 1886. See Gazette, 1886, 
p. 1604 ; see also antey pp. 44, 45). 



(2). FEES UNDEB THE LAND TRANSFER ACTS (b) 

£ s. d. 

For the bringing land under the provisions of 
this Act, (over and above the cost of 
advertisements) — 

When the title consists of a Crown grant, and 
none of the land included therein has been 
dealt with ... ... ... ... 2 

When the title is of any other description and 

the value exceeds ^'300 ... ... 10 

When the title is of any other description and 
the value exceeds j6200 and does not exceed 
^800 ... ... ... ... 15 

When the title is of any other description and 
the value exceeds J6100 and does not exceed 
iB200 ... ... ... ... 10 

(&) This is a copy of the schedule appearing in an Order-in- 
Gocncil gazetted, 1885, p. 1509. See hereon Land Transfer Act, 
1885* 8. 21L 
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£ 9. d. 
When the title is of any other description and 

when the Talae does not exceed £100 ... 5 
Contribution to Assurance Fund upon first 

bringing land under this Act (c) — 
In the pound sterling ... ... ... ^d. 

Other Fees — 
For every application to bring land under the 

Act ... ... ... ... 5 

For every certificate of title on transfer where 

the consideration does not exceed £100 ... 10 
For every other certificate of title ... ... 100 

Registering memorandum of transfer, mortgage, 

incumbrance (//) or lease ... ... 10 

Registering transfer or discharge of mortgage 

or of encumbrance, or the transfer or 

surrender of a lease ... ... ... 050 

Registering proprietor of any estate or interest 

derived by settlement or transmission ... 10 
For every power of attorney deposited ... 10 

For every registration abstract ... ... 1 

For cancelling registration abstract... ... 5 

For every revocation order ... ... 10 

Noting caveat ... ... ... ... 10 

Cancelling or withdrawal of caveat, and for 

every notice relating to any caveat ... 5 

For every search ... ... ... 020 

For every general search ... ... ... 050 

For every map or plan deposited ... ... 050 

For every instrument declaratory of trusts, and 

for every will or other instrument deposited 10 
For registering recovery by proceeding in law 

or equity or re-entry by lessee ... ... 10 

(c) The oonoluding words of this item : '' and apon the registra- 
tion of an estate of freehold in possession derived by settlement will 
or intestacy " are repealed by the effect of Land Transfer Act, 1885, 
Amt. Act, 1889. 

(d) Incumbrances are subject to stamp duty : See Stamp Act, 
1882, Srd schedule, "Land Transfer" (4). 
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For registering vesting of lease in mortgagee, £ s. d. 
consequent on refusal of Trustee in Bank- 
ruptcy («) to accept the same ... ... 10 

For entering notice of marriage or death ... 10 
For entering notice of writ or order of Supreme 

Court ... ... ... ... 10 

Taking afSidavit or statutory declaration ... 5 
For the exhibition of any deposited instrument, 
or for exhibiting deeds surrendered by 
applicant proprietor ... ... ... 060 

For certified copy, not exceeding five folios ... 6 
For every folio, or part folio, after first five ... 6 
For every notice to produce deeds or instru- 
ments ... ... ... ... 6 

For every outstanding interest noted on certifi- 
cate of title ... ... ... ... 6 

When any instrument purports to deal with 
land included in more than one grant or 
certificate, for each registration memorial 
after the first ... ... ... 2 

Regulations (/) 

All fees under the Act shall be due and payable in 
advance. 

Where several properties are included in one form of 
application, there shall be charged in respect of each 
property an application fee and a fee for bringing the land 
under the Act. Land included within one outer boundary 
shall be deemed one property for the purpose of this 
regulation. 

In all cases a fee of one pound (J61) is hereby prescribed 
as the charge to be made for advertising notice of appli- 
cation ; provided that, whenever it is necessary that 

(e) Now Official Assignee. 

(/) These regalations are appended to the schedule appearing in 
the GazeUe : see 1885, p. 1610. 

B 
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unosoal publicity shall be giveD to any applioation, the 
District Land Registrar may require payment of such 
additional sum as shaU, in his judgment, be sufficient to 
defray the cost of such advertisements. 

In all cases where application is made to bring land 
under the Act, and the certificate of title is directed to 
issue and is issued in the name of the applicant, the fees 
for bringing such land under the Act, with the exception 
of the "application fee," may, at the request of the 
applicant, remain unpaid until such land is dealt with by 
him as registered proprietor. The District Land Registrar 
shall retain any such certificate of title until the fees due 
upon the same have been paid, and, until such payment, 
shall not register any dealing with the land included in 
such certificate of title. 

Printed forms supplied by the Registrar for use under 
the Act shall be charged for at the rate of one shilling 
each. Solicitors, land-brokers, and others having forms 
printed for their own use, and at their own expense, shall, 
on approval of such forms by the Registrar, be entitled to 
have the same sealed free of charge. 



(8). FEES UNDBB THE OHATTELS TRANSFER ACT, 1889 

£ s. d. 

Registration of instrument (s. 11) ... ... 6 

Registration of transfer of instrument (s. 61) 6 

Filing memorandum of satisfaction (s. 21) ... 6 
Every search of register book and registered 

instrument against one person (s. 18) ... 10 
Office copy or extract, for every folio of 72 

words (8.19)... ... ... ... 4 

Or for Registrar's certificate, if the copy is made 

by the person requiring the same (ib) ... 020 

and for every folio after the first ten (i6) ... 1 
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(4.) FORM OF STATEMENT FOR ASSESSMENT OF DUTY 
ON ESTATES OF DECEASED PERSONS, WITH 
LIST OF DUTIES {g) 

(L.) 

"THE DECEASED PEBSONS' ESTATES DUTIES 
ACT, 1881." 



Form of Statement by Administrator, to be filed with the 

Deputy -Commissioner tvithin Six Months from the 

Qrant of Administration, pursuant to Section 5 of 

the said Act. 

NoTB.— "Administrator" meaiiB and inclndei exeoator, administrator, 
and alBO any pexson succeeding to any property where no probate or letters 
of administration are required to be issued. 



Rbgisteb No. 190 . Folio 



Statbmbnt of all real and personal property of or to 
which , late of , who 

died on the day of , 19 , 

was possessed or entitled at the time of his death, filed 
by , of , the 

Administrator of such property, acting under* •Probate or 

^ ^ •'' ® lettersof 

administrationt 

, dated the day of 

, 19 . 

ifi) Preaoribed by Gazette of 1881, pp. 1417-1419. 

A fonn of amended statement is preaoribed on p. 1419. 

A form of bond, given ander a. 10 of the Deceased Persons' 
Estates Daties Act, 1881, where administration is issaed prior to 
payment of dnty, is given on p. 1420 . 
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Fenonal Property. 



Schedules and vtOuar 
tiont must be an- 
nexed, (j) 



Sohedulea gWing de- 
tailed particnlara -< 
muBt be annexed. ^ 



Sohedolea giving de- 
tailed particulars 
and valuations, or 
evidence that 
amounts corres- 
pond with value 
as assessed under 
"Property Assess- 
ment Act, 1879/7^^ 
must be annexed. 



As per (i) 

Gash at Bank (^) IstSohedole 

Gash in House 2nd „ 

Famitare, Goods, Ghattels, 
and Effects ... g.j 

Plate, Jewels, &-Omamente " 

Wines, Spirits, and Liqaora 

Horses, Garriages, Farming 

Stook and Implements ... 4th „ 

Stook-in-ttade ... ) 

Good -will of Trade or 6th 
Basiness J 

Leaseholds 6th „ 

Life Assaranoe Policies ... 7th „ 

Bents dae at Death of De- 
ceased 8th „ 

Mortgages, Bonds, Bills, Ao. 9th „ 

Scrip, Stock, Shaies of or in 
Banks, Companies, Ships, 
Societies, Ao 10th „ 

All other Personal Property 

not comprised in above... 11th „ 

Deduct Amoant of Debts due by Deceased 
and payable out of the Estate, as per 
I2th Schedule 

Net balance of Personal Property ... 



Value of Real Property 
as per 13th Schedule 

Deduct Amount of Mort- 
gages due thereon as 
per 14th Schedule ... 



Value. 



s. <i. 



Net Balance of Beal Property 
Net Total 



..£= 



{h) See form, post, p. 266. 

{i) Forms of these schedules, as well as the form of the state- 
ment itself, can be procured at the several district stamp offices. 

(j) The vsJuations in these schedules have to be sapported bj 
statutory declarations. 

(*) This Act is repealed : see now, the Government Valuatka 
of Land Act, 1896, s. 11, and the Land and Income Assessme&t Ad. 
1900, s. 98. 
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Valne of property absolutely left to the widow of deceased : 
£ (0 

Particnlars of life interests or annuities left to widow of 
deceased : (m) 



Particulars of property or interests in property left to the 
children of deceased : 



(Q This item refers to s. 18 of the Deceased Persons* Estates 
Duties Aet 1881 Amt. Act, 1885, which reads as follows :— 

" No duty shall be payable in respect of any real or personal 
property to which any wife or husband shall become absolutely 
entitled by reason of the wife or the husband's intestacy, or under her 
or his will, or a settlement or deed of gift made by her or him.** 

(m) This refers to s. 19 of The Deceased Persons* Estates Duties 
Act 1881 Amt. Act, 1885, which reads :— 

1. If there is a life estate or interest granted in any property by 
will, deed of gift, or settlement, to which a widower or widow becomes 
entitled, then the trustee, executor, or administrator shall be charge- 
able with and shall pay the duties payable in respect of such property 
by the persons entitled thereto in remainder, or by the residuary 
legatees, or other persons entitled to such property after the de- 
termination of the life estate or interest therein. Provided that the 
capital value of the said property is equal to a sum which, invested 
at six pounds per centum per annum, would produce a yearly income 
of not less than five hundred pounds. 

2. The said duties shall be a first charge upon the said property 
until paid ; but may be paid out of moneys raised on the security of 
the said property by way of charge, mortgage or otherwise. 

8. The trustee, executor, or administrator may pay the said 
duties during the lifetime of the widower or widow, although the 
capital value of such property is not equal to such a sum as herein 
above mentioned in sub-section one; and in any such case the 
Commissioner may refund to the widower or widow any amount not 
exceeding fifty per centum of the duties so paid. 
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Declaration 

I (we) of in 

New Zealand (severally) solemnly dedaie as 

follows : — 

1. That I (we are) the Admini8trator(s) of the real and 
personal estate of the said , 
deceased. 

2. That to the best of ^ knowledge and belief the 
foregoing statement and all inventories and schedules 
annexed thereto are true in every particular, and comprise 
the whole of the real and personal estate of or to which 
the said deceased was possessed, seized, or entitled at the 
time of his death, which did not at that time exceed the 
value of pounds sterling, and 
that the valuations of such property are the just and true 
saleable values at that date. 

Deglabsd by the said \ 

this day of [ 

one thousand nine hundred 
and 
Before me — 



A JtisHce of the Peace 
for the Colony of New Zealand* (n) 



Certificate 

I OBBTIFY that the final balance of the real and 
personal estate of the deceased, comprised in the fore- 
going statement, is £ 

Secretary for Stampt, 

{n) This declaration is exempt from stamp daty (Stamp Act, 
1882, 3rd sohedule—** Affidavit or Declaration.*') 
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Schedule of Duties (o) 

On the estates, real and personal, of deceased persons upon 
the final balance of the estate : — 

1. NotexoeedingJBlOO... ... ... No duty. 

2. Upon any amount exceeding jglOO, but not 

exceeding £1,000— 

On the first £100 ... ... ... No duty. 

And on the remainder ... ... £2^ per cent. 

8. Upon any amount exceeding £1,000, but 

not exceeding £5,000 ... ... £8^ per cent. 

4. Upon any amount exceeding £5,000, and 

up to £20,000 ... ... ... £7 per cent. 

5. Upon £20,000, and any amount over that 

sum ... ... ... ... £10percent« 

Strangers in blood, excepting adopted | £8 per cent, 
children... ... ... ...) additional. 



Assessment 
Net value of estate (as per certificate) 

Less amount to widow or widower 
absolutely (/)) ... ...£ 

Less amount exempt, as per 
Schedule {q) 



Amount dutiable 



(o) This scbedtde is a oopy of the sohedale to The Deceased 
Penons' Estates Duties Act 1881 Amt. Aot, 1885. 

{p) See note (b) tupra. 

{q) This refers to item 1 in the above sobedole d duties. 
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Amount of duty at per cent. 

Less proportion of duty to be allowed under 
section 87 to the children (r) or grand- 
children in respect of their share of the 
estate («)... 

Additional for strangers in blood, except 
adopted children, £ at 8 per 

cent. 

Total amount of duty assessed ... 



Deputy-Commiusumer, 







Receipt 










Stamp Officb, 












19 




Beoeivbd from 






the sum 


of 








for 


the 


duty assessed as 


above. 















(r) "Ohildren" inolades step-ohildren (Deceased Persons' 
Estaies Daties Act 1881 Amt. Act, 1886, s. 2). 

(s) Section 87 reads as follows :— 

** When the children or grandchildren of the deceased person are 
beneficially entitled under the administration, the Gommissioner 
shall refund or allow to the Administrator for the benefit of sach 
children or grandchildren one-half of the duty which would be pay- 
able on the total amount of the value of the property devolving on 
them, assessing such duty for this purpose proportionately to the 
whole duty payable on the whole estate." 
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The following certificate is required by the Department : — 

No. 4. 
'* Dbobased Persons' Estates Duties Act, 1881.*' 



First Schedule. 

Bank of 

19 

In the Estate of 

I HEBBBT certify that the amount of money (including 
fixed deposits) to the credit of the deceased on the 
books of this Branch at the date of h death was 

pounds shillings and 

pence, and no more ; and, further that at that date bills 
amounting to pounds shillings 

and pence in the aggregate were deposited at 

this Bank for collection on h account. 



This certificate must be signed hy the manager or aeeoumtont 
of the bank. 



Pbeoedbnts 



L— CONDITIONS OF SALE (a) 

Conditions, eitheb implied in England, or APPEABiNa 
only in the lateb editions of precedents, or 
pbouuar to the laws or 0ircum8tan0eb of the 
Colony. 

(1). Recitals to be Evidence 

Every deed and document dated twenty years or 
upwards before the day of sale shall be accepted as con- 
clusive evidence of all matters (b) recited, stated, or 
implied therein (and of the contents and due execution 
of all deeds and documents recited or mentioned therein 
and that are not in the vendor's possession), (c) 

(2). Purchaser to bear Expenses of Production of 
Deeds, etc. 

The purchaser shall bear all costs and expenses in 
connection with the production of any deeds and docu- 
ments not in the vendor's possession, and the obtaining 
of all documentary evidence whatever required by the 
purchaser for verifying or perfecting the title (and in 
connection with the getting in any outstanding estates 

(a) Attention is directed to the Land and Live Stock Auctions 
Bill now before Parliament, by which it is proposed to prohibit 
bidding by, or on behalf of, vendors, at sales of land or live stock. 
The Bill, howeyer, recognises the right of the vendor to make a 
reserved bid. 

(6) See as to redtal of seisin, ante, p. 16. 

(e) The part in brackets is ased only when the state of the title 
so requires. 
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and interests) (d), and also the costs and expenses of all 
searches, inquiries, and journeys for any of the above 
purposes. 

(8). Attested Copies 

The purchaser shall not require the production of any 
document not in the vendor's possession of which he shall 
produce an attested copy. 

(4). Existing Covenants for Production to he Accepted 

The purchaser shall be satisfied with such existing 
covenants for production and furnishing copies of muni- 
ments of title as the vendor possesses. 

(5). Covencmts against Incumhrances 

The vendors are mortgagees selling under a power of 
sale, and no covenants for title shall be expressed or 
implied on their part other than the usual covenants that 
they respectively have not incumbered. 

(6). Beneficiaries not to Concur 

The vendors are trustees selling under a power of (trust 
for) sale, and no covenants for title shall be expressed or 
implied on their part other than the usual covenants that 
they respectively have not incumbered, and the concurrence 
of the beneficiaries shall not be required. 

(7). Vendor to retain Deeds and to Covenant to 
Produce same 

Such of the documents of title in the vendor's posses- 
sion as relate also to other land of the vendor will, at his 
option, either be deposited in the Deeds Register or be 
retained by him, he entering into the usual qualified {e) 
covenants for production and furnishing copies thereof, 
such covenant to be prepared by and at the expense of 
the purchaser. 

(d) Insert, if the state of the title reqairee. 

(e) See ante, p. 52. 
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(8). Cvstody of Deeds on Sale in Lots 

Documents of title in the possession of the vendor 
relating to several lots sold at the sale, and to no other 
land, will, at his option, either be deposited in the Deeds 
Register or be handed to the purchaser of the largest lot or 
lots in value, who shall enter into the usual qualified (/) 
covenants with the purchasers of the other lots for the 
production and furnishing copies thereof, such covenants 
to be prepared by and at the expense of the covenantees, 
but to be perused and executed at the expense of the 
covenantor. 

(9), PurcJuuer to be saHsfied with Statutory 
Covenant for Production 

The purchaser shall be satisfied with the covenants for 
production and safe custody of deeds and instruments 
directed to be implied by statute, and shall not require 
the vendor to enter into any express covenants for those 
purposes or for furnishing copies of deeds or instruments. 

(10). Fiduciary Vendor not to Covenant for Safe Custody 

The vendor, being a trustee (or mortgagee), will not 
enter into any covenant for the safe custody of any deeds 
or instruments of title. (^) 

(11). Vendor not to be called upon to Fence 

The vendor shall not, nor shall any persons ftlftiming 
under him (other than purchasers at the present sale), be 
required to join in the erection of any dividing fence 
between any lot or lots sold and any other land of the 
vendor. 

(12). Purchaser to assume Validity of old 
Power of Attorney 

A deed of conveyance of the property from A. B. to 
G. D., dated, etc., and registered at as No. , 

(J) See note, p. 52. {g) See ante, p. 52. 



CONDITIONS OP SALE 269 

was executed on behalf of the said A. B. by X. Y. under 
power of attorney. The purchaser shall assume the 
validity of the said power of attorney, and that the same 
remained in force at the time of the execution of the 
said deed. 

(18). Purchaser to be Entitled to Benefit of Existing 
Fire Insurance 

The purchaser shall, on the actual completion of the 
purchase, be entitled to the benefit of any now existing 
insurance of the property against fire, he bearing a pro- 
portional part of any current premium, but the vendor is 
to be under no obligation to renew any insurance, or 
to obtain the consent of the Insurance Office to this 
stipulation, (h) 

(14). Property to be at Bisk of Purchaser 

The property shall, from the fall of the hammer, be at 
the sole risk of the purchaser as regards fire, tempest, 
earthquake, (landslip), (washing away by river), deteriora- 
tion or other accident or cause not happening through 
the wilful default of the vendor, (t) 

(16). Purchaser to assume Validity of Lease, Last Beceipt 
for Bent to be Evidence of Performance of Covenants, 
Lease to be produced 

The title shall commence with the lease (underlease), 
dated etc., made between etc. (and registered No. ) 
under which the vendor holds the property, and the 
purchaser shall assume conclusively that such lease 
(underlease) was validly granted. 

The production of the receipt for the last payment of 
rent accrued due under such lease (underlease) before the 
actual completion of the purchase shall be conclusive 
evidence of (the payment of all rent accrued due under 

(h) See cmU, p. 63. 

(t) See ante^ p. 53. This condition is not inconsistent with the 
previous one, giving the purchaser the benefit of existing insurances. 
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every superior lease down to such aotnal completion and 
also of) the due performance and observance, or of the 
effectual waiver of the breach, of all covenants and agree- 
ments contained and implied in such lease (underlease, 
and in every superior lease) down to such actual comple- 
tion, and also that the person or persons signing such 
receipt is or are rightly entitled to the reversion expectant 
upon such lease (underlease). 

The said lease (underlease), or a copy of it, (and a copy 
of every superior lease affecting the property), will be pro- 
duced at the sale, and the purchaser shall be deemed to 
buy with full notice of the covenants and terms of such 
lease (underlease, and of every such superior lease) 
whether of an usual or unusual character, (j) 

(16). Vendor not to Furnish Ahstnict 

The vendor will not furnish any abstract of his title 
to the property, save at the request and expense of the 
purchaser, {k) 



II.— CONVEYANCES 

(1). Conveyance in Fee Simple 

This Deed made the day of 19 , 

between A. B. of etc. of the one part, and CD. of etc. 
of the other part. Whebeas the said A. B. is seised in 
fee simple in possession of the hereditaments hereby 
conveyed, (a) Now this Deed witnessbth that in con- 
sideration of the sum of £ this day (b) paid by the 
said C. D. to the said A. B. by way of purchase-money (c) 
(the receipt whereof is hereby acknowledged), the said 

( j) See antet pp. 57-60. (a) See ante^ pp. 16, 16. 

(k) See ante, p. 49. (b) See anU, p. 72, note {b). 

(c) See ante, p. 72. 
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A. B. doth hereby convey and assure onto the said G. D. 
All that eto. With all appurtenances thereto belonging 
or therewith held or enjoyed, (d) And rr is hebbby 
DBOLABED that the implied covenants for title shall extend 
to and be taken as against the acts, deeds, and defaults of 
the said A. B., ^e) and of all persons claming under or 
in trust for him, (/) but shall not extend further or 
otherwise, (g) In WrrNEss whereof the said A. B. hath 
hereunto subscribed his name. 

A.B. 

Signed by the above-named A. B. in the presence of: — 

E. F. 

(Place of abode). 

(Calling or description), {h) 

(2). Express Covenants for Title 

And the said A. B. doth hereby, for himself, his heirs, 
executors, and administrators, covenant with the said 
CD., his heirs, executors, administrators, and assigns 
notwithstanding any act, matter, or thing by him the said 
A. B. (or by the said X. Y., deceased) (t) or by any person 
or persons rightfully claiming by, through, or under (him) 
(either of them) done, omitted, or knowingly suffered to 
the contrary, he the said A. B. now hath good right and 
full power to convey the premises unto the said G. D. in 
fee simple, according to the intention of these presents, 
and free from all incumbrances. 

And that the premises, and every part thereof, shall, 
and may at all times hereafter, be peaceably and quietly 

(d) See anUy pp. 22, 23. 

(e) Where the oovenanfes are to extend to the acts of a testator 
• •r intestate, insert here, *' and the said X. T. deceased.*' 

(/) Insert, " the said A. B., or the said X. Y. deceased." 
{g) See antet p. 73. 
(h) See ante, pp. 33, 34. 

(i) Add the words in brackets, where the covenants are to extend 
to the acts of a testator or intestate. 
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possessed and enjoyed by the said CD., his heirs, 
executors, administrators and assigns accordingly, with- 
out any interruption by the said A. B., or any person or 
persons righfuUy claiming, or to claim, by, through, under, 
or in trust for him (or by, though, or under the said 
X. Y., deceased), (j) 

And fubthbb, that he the said A. B., and all persons 
rightfully claiming, or to claim as aforesaid, shall and 
will from time to time, and at all times hereafter at 
the request and cost of G. D., his heirs, executors, 
administrators or assigns, make, execute, and do all 
such assurances, acts, and things for the further or 
more perfectly assuring the premises or any part or parts 
thereof unto him or them according to the intention 
of these presents as by him or them shall or may be 
reasonably required. 

(8). Declaration as to Covenant against Incumbrances 

And it is hbseby dbolabbd that no other covenant 
than the statutory covenant against incumbrances shall be 
herein implied on the part of the said A. B. (and C. D. 
respectively). 

(4). Express Covenant against Incumbrances 

And the said A. B. doth hereby for himself, his heirs, 
executors, and administrators covenant with the said G. D. 
his heirs, executors, administrators, and assigns that he 
the said A. B. hath not at any time heretofore executed, 
done, or knowingly suffered, or been party or privy to any 
deed or thing whatsoever whereby he is prevented from 
assuring the premises io manner aforesaid, or whereby the 
same are or may be impeached in title, incumbered, or 
otherwise prejudically affected. 

(j) Add the words in brackets, where the covenants are to 
extend to the acts of a testator or intestate. 
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(6). Concise Covenant for Production of Deeda 

And the said A. B. covenants with the said CD., his 
heirs, executors, administrators, and assigns, that unless 
prevented by fire or other inevitable accident he, his 
heirs, executors, administrators, and assigns will upon 
every reasonable request by and at the cost of the said 
G. D., his heirs, executors, administrators, or assigns, 
produce to him or them or as he or they shall direct (but 
in New Zealand only) the documents comprised in the 
schedule hereto for evidencing his or their title And at 
the like request and cost furnish him or them with true 
copies thereof (attested if required) And (unless pre- 
vented as aforesaid) will keep the same documents safe, 
uncancelled, and uninjured. 

(6), Concixe Qualified Covenant /or Production by a Mort- 
gagee or Trustee, Variations for several Mortgagees 
or Trustees 

And the said A. B. (and G. D.) with intent to bind the 
aftermentioned documents, but so as to be personally liable 
only while retaining the actual custody thereof (and then 
only for their own respective acts and defaults), hereby 
covenant(s) with the said E. F., his heirs, executors, 
administrators, and assigns, that (unless performance shall 
be prevented by fire or other inevitable accident) the 
documents comprised in the schedule hereto shall upon 
every reasonable request by and at the cost of the said 
E. F., his heirs, executors, administrators, or assigns, be 
produced to him or them or as he or they shall direct (but 
in New Zealand only) for evidencing his or their title 
And that true attested and other copies of the same 
documents shall at the like request and cost be furnished 
to him or them, {k) 

(k) As to the omission of the ooveoant for safe oastody : see 
ante, pp. 52, 78. 
S 
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(7). Declaration an to Covenants to he Implied 
against the Wife (Q 

And it is hbbbbt dbglabed that notwithstanding 
section 68 of the Property Law Consolidation A.ct, 1888, 
the covenants [for title) directed to be implied by 
section (47) of that Act shall be herein implied on the 
part of the said {wife) and not of the said {husband), — or, 
if the husband has contracted, or is icUling to covenant 
also, say : '* on the part of the said {husband) and {tvife)," 
— but varied so as, etc. 

(8). Concise Form of Conveyance of Freeholds by 
Mortgagor and Mortgagee 

Tms Dbbd made the day of 19 , 

between A. B., of, etc. (the mortgagee named in Deed 
of Mortgage, registered No. ), of the first part ; CD., 
of, etc., of the second part; and E.F., of, etc., of the 
third part. Whbbeas the said C. D. has agreed to sell the 
hereditaments hereinafter described to the said E. F. for 
£600. Now THIS Dbbd witnesseth that in consideration 
of £200 (part of the said purchase money) to the said 
A. B. now paid by the said E. F. by direction of the 
said C. D. (the receipt whereof the said A. B. hereby 
acknowledges) And in consideration of £400 (the balance 
of the said purchase money) to the said C. D., now paid 
by the said E.F. (the receipt whereof the said CD. 
hereby acknowledges) Thb said A. B. by direction of the 
said C D. hereby conveys, releases, and assures, And the 
said C D. hereby conveys, assures, and confirms unto the 
said E.F. All that, etc., Together with, etc. To 
Hold the same unto the said E.F. in fee simple 
DisoHAROBD from the said Deed of Mortgage, registered 
No. And it is hebbby declakbd that no covenant, 

save that against incumbrances, shall be herein implied 
by statute on the part of the said A. B. And that the 



(Z) See ante^ pp. 27, 28. This form can be adapted to i 
of implied covenantB against incambranoes, and other implied 
coyenants. 
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statutory covenants for title direoted to be herein implied 
on the part of the said C. D. shall extend to, and be taken 
as against, the aots and defaults of only him the said C. D. 
and persons claiming under or in trust for him. 

In Witness, etc. 

(9). Concise Form of Assignment of Leaseholds 
{by indorsement) 

This Dbbd made the day of 19 , 

between the within-named A. B. and C. D. of etc. 
WITNESSETH that in consideration of £ to the said 

A. B. now paid by the said 0. D. as purchase money (the 
receipt whereof is hereby acknowledged) the said A. B. 
hereby assigns unto the said G. D. The hereditaments 
demised by the within- written deed To hold unto the said 
C. D. for the residue of the term of years created by 

the within-written deed Subject henceforth to the pay- 
ment of the rent thereby reserved and to the performance 
and observance of the covenants by the lessee and the condi- 
tions therein contained and implied And the said A. B. (as 
to his own acts and defaults only) hereby covenants with 
the said C. D. that the said rent, covenants and conditions 
have been paid, performed and observed down to the date 
of these presents And the said C. D. hereby covenants 
with the said A. B. that he, his executors, administrators, 
and assigns will henceforth and during the residue of the 
said term duly pay, perform and observe the said rent, 
covenants, and conditions And will at all times keep 
the said A. B., his executors and administrators, fully 
indemnified in respect of the same. {Declaration as to 
implied covenants for title, ante, p, 271.) 

In Witness, etc. 

(10). Covenant in Assignment of Leaseholds supplemental to 
Declaration as to implied Covenants for Title 

And the said A. B. (as to his own acts and defaults 
only) hereby covenants with the said C. D. his executors, 
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administrators and assigns, that the rent reserved by and 
the covenants by the lessee, expressed and implied in the 
said Deed of Lease, have been duly paid, performed and 
observed up to the date of these presents. 



(11). Conveyance by Begutrar of the Supreme Court on 
Exereise of Power of Sale in a Mortgage (m) 

This Deed made the day of 19 

between the Beoistrab of the Sufbeme Coubt of New 
Zealand at in the 

Judicial District (hereinafter termed *< the Registrar ") 
of the one part And CD. of etc. (hereinafter termed 
** the Purchaser ") of the other part. Whebbas by a 
Deed of Mortgage registered No. dated 

A. B. of etc., conveyed the hereditaments hereinafter 
described unto the Purchaser by way of mortgage to 
secure the repayment of the sum of £ with interest 

thereon, at the times and in manner in the said Deed 
mentioned. And by the said Deed it was provided {here 
set out claune modifying implied pmver of sale). And 
Whereas default was made by the said A. B. in payment 
of the interest on the said principal sum due on the 
day of and such default has continued ever 

since, and still continues, and the power of sale contained 
in the said Deed of Mortgage became exercisable. And 
Whebeas the Purchaser in pursuance of the powers given 
by sections 52 to 60 (both inclusive) of The Property 
Law Consolidation Act, 1888, and by the said recited 
Deed of Mortgage respectively, applied to the Registrar to 
sell the said hereditaments, and the Registrar in pursuance 
of the powers in that behalf vested in him by the said 
sections of the said Act caused the said hereditaments to 
be put up for sale by public auction by X. Y., of the city of 
a duly licensed auctioneer, at the auction rooms of 
Messrs, in the said City of And Whebbas 

at such sale the Purchaser was the highest bidder for and 

(m) See anU, pp. 70, 71. 
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was declared the purchaser of the said hereditaments at the 
price of £ And Whebbab the Purchaser has 

requested the Registrar to execute these presents Now 
THIS Deed Witnessbth that in pursuance of the premises 
and in consideration of the sum of £ credited by 

the purchaser to the said A. B. on account of the principal 
moneys, interest and costs remaining owing under the 
said recited Deed of Mortgage, and the expenses of and 
incidental to the said sale, The Beoistsab, in exercise of 
the powers vested in him by the above-mentioned sections 
of The Property Law Consolidation Act, 1888, doth hereby 
convey and assure unto the purchaser, his heirs and 
assigns All that, etc. Together with, etc. To hold 
the same unto the purchaser, his heirs and assigns for 
ever Provided Always, and it is hereby expressly declared 
that no covenant whatever shall be herein implied on the 
part of the Begistrar. In Witness whereof the Begistrar 
has executed these presents by signing thereto his personal 
name, with the addition of his official description, the day 
and year first above written. 

E.F. 
Begistrar of the Supreme Court 
of New Zealand at 
Exbouted by E.F., Begistrar 

of the Supreme Court of 

New Zealand at 

by signing his personal 

name, with the addition of 

his official description in 

the presence of : — 
M.N. 
(Occupation) 
(Address) (n) 



{n) The above form can be adapted to the case of a similar sale 
ander 88. 103-107 of the Land Transfer Act, 1885. Section 105 requires 
the transfer to be expressed to be made in exercise of the power of 
sale. The Begistrar therefore transfers ** in exercise of the powers 
vested in him by the above-mentioned sections of the Land Transfer 
Act, 1886, and of the said power of sale." 
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(12). Conveyance by Trustees under the AdminUtration Act, 
1879, to Devisee of Freehold Ixmd 

This Deed made the day of 19 

between A. B. of &g. and C. D. of &c. (hereinafter called 
the trustees) of the one part, and E. F. of &c. of the other 
part. Whereas X. Y. late of kc. duly made his will dated 
the and thereby after giving oertain legacies 

devised the hereditaments hereinafter described unto the 
said E. F. in fee simple, and appointed the trustees to be 
the executors of his said will. And Whebeas the said X.Y« 
died on the day of without having revoked 

or altered his said will, and the same was proved by the 
trustees on the day of in the Supreme Court 

of N.Z. ( district). And Whebeas all the debts and 
funeral and testamentary expenses of the said deceased 
and all the legacies bequeathed by his said Will have been 
paid and discharged. And Whebeas the said E. F. has 
requested the trustees to execute these presents. Now 
THIS Deed witnesseth that in pursuance and in con- 
sideration of the premises and for giving effect to the 
hereinbefore recited devise to the said E. F. the trustees do 
and each of them doth hereby convey and assure unto the 
said E. F., his heirs and assigns, All that, &c., together 
with, <&e.. To hold the same premises unto the said E. F., 
his heirs and assigns for ever for his and their 
own benefit. (Declaration as to covenant against 
incumbrances). In witness, &c. (o) 

(o) In England, ander Part I. of the Land Transfer Act, 1897, 
freeholds of persons dying on or after Ist January, 1898, vest in the 
legal personal representatives, in trast for the persons benefioially 
entitled thereto whether as heirs or deyisees, and that whether the 
land is ander the Land Transfer system or not : see ss. 1-5 ; and 
Briokdale*s Land Transfer Acts— 1899— 234-281 ; Prideaux's Free.— 
1900— 18th ed., vol. ii., 550-554. Compare the English Precedents 
of Conveyances by legal personal representatives to heirs or devisees 
given in Prideaax*s Prec., vol. ii., Title ** Instruments relating to 
Administration," and in Key and Elph. Prec. — 1899 — 6th ed., 
vol. i., 909. 

By s. 3, sub.-s. 1 of the above Act provision is made for the 
personal representative either " asseoting '* to devisee, or conveying 
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(18). Conveyance hy Trustees under the Administration Act, 
1879j for payment of d^ts and duties {p) 

This Deed made the day of 19 , 

between A. B. of etc. and G. D. of etc. (hereinafter called 
*'the trustees") of the one part and E.F. of etc. of the 
other part Whebeas X. Y. late of duly made his 

Will, dated the day of and thereby, 

after directing payment of his debts, funeral and testamen- 
tary expenses, and bequeathing certain legacies, the said 
testator devised and bequeathed all the residue of his estate 
both real and personal unto the trustees, upon certain 
trusts in and by the said Will declared And the said 
testator appointed the trustees to be the executors and 
trustees of his said Will {redte d£ath and probate) And 
WHEBEAS the trustees having occasion for monies where- 
with to pay the duties and fees on the estate of the said 
testator, and his debts, and for the purpose of raising 
monies to be applied in such payment, have agreed to sell 
to the said E. F. the hereditaments hereinafter described 
(being part of the real estate of the said testator passing 
under the aforesaid residuary devise) for the sum of £ 
Now Tms Deed Witnesseth that in pursuance of the said 
agreement, and in consideration of the said sum of £ 
to the trustees this day paid by the said E. F. (the receipt 
whereof is hereby acknowledged) they, the trustees, in 

to the devisee. Commenting on this provision, the editors of 
Briokdale*8 Land Transfer Acts advise, " That the title of * * * 
a devisee to real estate, shoald never be allowed to depend on a parol 
assent by the personal representative, but should always be evidenced 
and fortified by an actnal conveyance " (p. 265). The editors of 
Prideaux's Free, in stating that it is more correct to convey, point 
out that a conveyance carries with it a covenant by the personal 
representatives against incumbrances. Vol. ii., p. 717, note («). See 
also Land Transfer Act, 1897, Eng., s. 2, sub.-s. (1), and s. 3, 
sab.-s. (2). 

By s. 3 of the Stamp Acts Amt. Act, 1886, N. Z., conveyances 
and transfers (not for valuable consideration) to devisees or next-of- 
kin required by the Administration Acts are not stamped as con- 
veyances on sale. 

(p) See ante, 161. 
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exercise of the power given to them by section 7 of the 
Administration Act, 1879, and of all other powers and 
authorities (if any) them hereunto enabling Do and each 
of them doth hereby convey and assure unto the said E. F. 
his heirs and assigns All that etc. Tooethbb with etc. 
To hold the said premises unto the said E. F., his heirs 
and assigns for ever {Declaration as to covenant against 
incwnbrarvces) 

In Witness, etc. 

(14). Conveyance of Part of a Disused Street (q) 

This Deed made the day of 19 

between the Mayor, Councillors and Bubobsses of thb 
Borough of (hereinafter called the Corporation) 

of the one part and A. B. of (hereinafter called 

** the purchaser '*) of the other part. Whereas the parcel 
of land hereby conveyed forms part of a public road of the 
Borough of , the course of which has by a 

resolution of the Council of the said Borough, made and 
passed under the provisions of section 289 of the Municipal 
Corporations Act, 1900, on the day of 

and duly confirmed as a special order on the day of 

19 been diverted, and the said parcel of land 
was in and by the same special order declared to be no 
longer required for public use. And Whereas the said 
parcel of land has recently been valued at the sum of 
£ by a competent valuer, appointed by the said 

Council (acting under s. 240 of the said Act), to value the 
same, And the said Council has offered to sell the said 
parcel of land to the purchaser (who owns land adjoin- 
ing the same) at the said sum of £ , And he has 
agreed to purchase the same at that price. Now this Deed 
WITNESSETH that in pursuance of the premises, and in con- 
sideration of the said sum of £ to the Corporation 
this day paid by the purchaser (the receipt whereof is 
hereby acknowledged) the Corporation, in pursuance of the 



(g) See anu, pp. 71, 72. 
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power given to it by s. 240 of the Municipal Corporations 
Act, 1900, and of all other powers (if any) enabling it in 
that behalf, doth hereby convey and aRSure unto the 
purchaser, his heirs and assigns. All that parcel of land 
situate in the Borough of bounded, etc. Which 

parcel of land hereby conveyed contains , more or 

less, and is with its abuttals, measurements and bearings 
more particularly described in the plan drawn on these 
presents being therein coloured . To hold the 

said parcel of land unto the purchaser, his heirs and 
assigns for ever Dischabged from all right of user on the 
part of the public. And it is hereby deolabed that no 
covenant for title shall be herein implied on the part of the 
Corporation. In Witness whekeof the Corporation has 
hereunto caused its common seal to be affixed. 

The common seal of the Mayor, 
Councillors and Burgesses of 
the Borough of was 

affixed to the above-written 
Deed in the presence of : — 



III.— MORTGAGES 

(1). Sketch of Mortgage in fee simple 

This Deed made the day of 19 

between A. B. of etc. hereinafter called ''the owner" 

(which expression shall, save where inconsistent with the 

context, be construed as including his heirs, executors, 

administrators, and assigns) of the one part, and C. D. of 

etc., hereinafter called **the lender" (which expression 

shall, save where inconsistent with the context, be construed 

as including his executors, administrators, and assigns) of 

the other part. Witnesseth that in consideration of the Covenant for 

sum of £ to the owner this day lent and paid by nr£oipai and 

the lender (the receipt of which sum the owner doth hereby 
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acknowledge), The owner doth hereby for himself, his 

heirs, executors, and administrators covenant with the 

lender that the owner will on the day of 

next (a) pay to the lender the sum of £ And will 

so long as the said principal sum, or any part thereof, shall 

remain unpaid, pay to the lender interest for the principal 

money for the time being unpaid at the rate of per 

cent, per annum computed from the day of 

by equal quarterly payments on the day of every 

month of , , , and 

^^^^^ And whb&bas the owner is seised in fee simple in posses- 

sion of the hereditaments hereby conveyed free from all 
conveyanoe of incumbrances, (b) Now THIS Dbed also WITNESSETH that 

land by way of ^ ' 

mortgage for the Consideration aforesaid the owner doth hereby 

convey and assure unto the lender, his heirs and assigns 
(parcels and general words), (c) To hold all the heredita- 
ments and premises hereby conveyed unto the lender, his 
heirs and assigns. By way of Mobtgaoe for securing the 
payment by the owner to the lender of the sum of £ 
with interest for the same in the meantime at the rate of 

per cent, per annum on the day of 

next (a) such interest to be computed from day of 

(Here insert proviso for reduction of interest, and if the 
mortgage is to several persofis, the joint account clause. 
Insert also covenants to pay rates ^ repair, fence, insure, and 
keep premises clear of gorse, etc., and of rabbits, or such of 
these covenants as are required ; with power to the mortgagee to 
do these things, in default. Add clause as to application of 
im^urance monies, if insurance is stipulated for. Insert, if 
desired, power of entry and inspection of mortgaged premises, 
and covenant to imure against charges under the Workers* 
Compensation for Accidents Act, 1900, and power to lease.) 

Powers of entry A^d i^ IS HEREBY EXPBE8SLY DEOLABED that if default 

and sale 

shall be made in payment of the said principal sum of 

(a) The first quarterly day : see anu, p. 84. 
(6) See ante, pp. 15, 16. 
(c) See ante, pp. 22, 28, 271. 
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£ or the interest thereof or any part thereof respec- 

tively on the said day of next {d) it shall 

be lawful for the lender immediately thereupon or at 
any time or times thereafter, and notwithstanding any 
enactment or rule of law to the contrary, to enter into and 
upon and into possession of the premises hereby mortgaged 
or any part thereof, and into receipt of the rents and 
profits of the said premises, or any part thereof, and either 
after having made, or without making, any such entry or 
any such entry into possession or receipt of rents and 
profits as aforesaid, to exercise the power of sale implied 
herein by the Property Law Consolidation Act, 1888, but 
without the necessity of making any demand giving any 
notice or waiting any period whatever, (e) pBovmBD Term of loan 
ALWAYS that if the owner shall in the meantime regularly 
and continuously pay the interest on the said principal sum 
of £ upon or within days after the said 

several appointed quarterly days, and also duly perform 
and observe all the covenants by the owner herein 
contained and implied, then the lender shall not call in the 
said principal sum of £ or exercise any of the fore- 

going powers of entry or sale (/') before the day of 

19 . 

Provided also that the owner shall not compel the 
lender to receive the said principal sum of £ before 

the said day of 19 , but it shall be lawful for 

the owner on that day and without any previous notice to 
pay o£F the whole of the principal money then owing 
under these presents, (g) 

(d) The first quarterly day : see ante^ p. 84. 

{e) See ante, p. 83. Give the Mortgagee power to lease, if 
desired. 

(/) If a power of leasing has been inserted, extend this claase 
and also the ** protection clause," accordingly. 

{g) Add, if desired, ** and after that day to pay off such principal 
monies (if remaining unpaid) at the expiration of three calendar 
months' notice in writing given by him to the lender of his intention 
BO to do :" see ante, p. 85. 
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Providbd also that upon any sale purporting to be 
made under the power in that behalf herein contained or 
implied no purchaser shall be bound or concerned to see 
or inquire whether such sale is authorised by or consistent 
with these presents, or whether any money remains on 
the security hereof or otherwise as to the propriety or 
regularity of such sale, or be affected by express notice of 
any impropriety or irregularity whatsoever therein. And 
the remedy of the owner in respect of any such impro- 
priety or irregularity shall be confined to an action for 
damages against the person or persons actually exercising 
or purporting to exercise the power. 

Pbovided also that the lender shall not be answer- 
able for any involuntary losses happening in the exercise 
of any power or trust hereby vested or reposed or herein 
implied in the lender or otherwise connected with this 
security, or be accountable for any rents or profits or other 
monies not actually received by him. (k) 

And it is hebsby declared that the implied covenant 
for further assurance shall extend to and embrace the acts 
of all persons having any estate or interest in the hereby 
mortgaged premises, and that the costs of all acts and 
conveyances required thereunder during the continuance 
of this security, or upon any sale under the said power of 
sale, shall be borne by the owner, (i) 

Provided always that if the lender shall at any time 
or times become by virtue of the power in that behalf 
hereinbefore contained entitled to enter into possession or 
into receipt of the rents and profits of the hereby 
mortgaged premises or any part thereof. And if the 
owner shall then or afterwards be in occupation of the 
whole or any part or parts of the premises for the time 
being comprised in this mortgage. Then and in every 



{k) This claase can be omitted for conciseness, 
if anything, beyond the rale of equity, 
(i) See anU, p. 88. 



It goes little. 
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such case the owner shall during such occupation be 
deemed to be tenant to the lender of all the mortgaged 
premises so occupied by him the owner as aforesaid, at the 
will of the lender, at the clear quarterly rent of £ 
to be paid to the lender by equal quarterly payments on 
the respective days hereinbefore appointed for payment of 
the interest under this security, the first payment to be 
made on the quarterly day happening next after the 
commencement of the tenancy, but to be proportionate to 
the part of the quarter that shall have lapsed since such 
commencement of the tenancy if the tenancy shall not 
have commenced on a quarter day. PROvmED also that 
such rent shall be applied in or towards satisfaction of the 
interest payable under these presents, and any surplus 
thereof towards satisfaction of the principal moneys owing 
hereon. Provided also that neither the receipt of the 
said rent nor the tenancy created by the said attornment 
shall render the lender liable to account in the capacity of 
a mortgagee in possession. (.;') 

In witness, etc. 

(2.) Clauses in Mortgages of LeaseholcU 
And the " owner" hereby covenants with the ** lender'* Covenant to 

" pay rent. etc. 

that the " owner ' will, during the continuance of this 
security, duly pay, perform, and observe all the rents and 
covenants and agreements by the lessee, by and in the said 
deed of lease reserved, expressed and implied. And will 
keep the ** lender " indemnified therefrom. 

// the Mortgofff is by demiat'^ insert : — 

And it is hereby declared that the ** owner" shall Trust of 

nominal 

stand possessed of the last day(s) of the said term of reversion 

years granted by the said recited deed of lease in 
TRUST for the '' lender," and to be assigned and disposed of 

ij) Insert this clause if the mortgagor oooupie? any of the 
property, making the rent equivalent to, or something above, the 
quarterly interest. See as to this clause, anU, pp. 85, 86. 
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as the 'Mender" shall direct. And the ''owner'* doth 
hereby irrevocably constitute the <'lender(s) *' his (their) 
executors, administrators, and assigns the attorney and 
attorneys for the *' owner,** in the name of the " owner,'* 
to execute any assignment or assignments of the hereby 
mortgaged premises or any part or parts thereof unto 
either the "lender" ("lenders*') or any other person or 
persons whomsoever, (k) 

(8.) Memorandum, of Mortgage of FreeJvoldn under the 
Land Transfer Act 

(hereinafter called " the owner ") 
being registered as proprietor of an estate in fet dmple, 
subject, however, to such incumbrances, liens, and interests 
as are notified by memoranda underwritten or endorsed 
hereon in the lands hereinafter described. 

In Consideration of the sum of 

this day lent and paid to by 

of 
(hereinafter called (*' the lender *') the receipt 
p2^ principal ^^ which sum hereby acknowledge, do hereby 

and interest for self heirs, executors and administrators covenant 
with the lender that the owner will on the 
day of next (Z) pay to the lender the sum of 

pounds (£ ) And wiU so long as 

the said principal sum or any part thereof shall remain 
unpaid pay to the lender interest for the principal 
money for the time being unpaid at the rate of 
pounds per cent, per annum computed from day of 

by equal quarterly payments on the day of every 

month of , , , and 

(Here inxert the pi-ovvtionn mentioned on p. 282 or ^tch 
of them as are dedred.) 

(k) The terms "owner" and "lender" will be defined as 
including the executors, etc. 
(2) The first quarterly day. 
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And it is hebebt bxfbbssly declared that if default ^J^Se rw5*^ 
shall be made in payment of the said principal sum of 
pounds or the interest thereof or any part 
thereof respectively on the said day of next 

it shall be lawful for the lender immediately thereupon 
or at any time or times thereafter and notwithstanding any 
enactment or rule of law to the contrary to enter 
into and upon and into possession of the premises hereby 
mortgaged or any part thereof and into receipt of the 
rents and profits of the said premises or any part thereof, 
and either after having made or without making any such 
entry or any such entry into possession or into receipt of 
rents and profits as aforesaid, but without making any 
demand giving any notice or waiting any statutory or other 
period (n) to exercise the power of sale and the powers 
auxiliary thereto conferred by sections 99, 100 and 101 of 
The Land Transfer Act, 1886. (o) 

PsoviDiED ALWAYS that if the lender shall notwith- 
standing the foregoing power be desirous of giving the 
notice referred to in section 98 of The Land Transfer Act, 
1885 Then it is hereby declared that the period of one 
day is hereby substituted for the period of one month 
limited in the said section 98 as the time for which default 
is to continue before such notice is given. And that the 
period of one day is hereby substituted for the further 
period of one month limited in section 99 of the said Act 
as the time to elapse between the service of the notice and 
sale. 

Provided also that if the owner shall in the mean- Term of loan 
time regularly and continuously pay the interest on 
the said principal sum of & upon or within 

(m) As to these powers, see aiUe^ pp. 207, 208. 

(n) A sfcipulation giving the mortgagee the right to sell, without 
giving any notice, or waiting any period, empowers the mortgagee to 
tell accordingly (Public Trustee v. Morrison— 1894— 12 N. Z. L, R. 423). 

(o) Where a power of leasing is given, the mortgagee should be 
appointed attorney for the mortgagor for the purpose of executing 
leases, as the mortgagee gets na legal estate. 
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days after the said several appointed quarterly days and 
also duly perform and observe all the covenants by the 
owner herein contained and implied, Then the lender 
shall not call in the said principal sum of £ or 

exercise the powers of entry, going into possession, receipt 
of rents and profits, recovery of possession, distraining, and 
sale expressed to be conferred upon the lender by The 
Land Transfer Act, 1886, or any Act amending the same 
or these presents or any of such powers before the 
day of 19 . 

(Promm against paying ojf\ nee ante^ p, 288) 
Provided also that upon any sale purporting to be 
made under the powers in that behalf hereinbefore 
contained or conferred by statute, no purchaser shall be 
bound or concerned to see or inquire whether such sale 
is authorised by or consistent with these presents, or 
the provisions of any Act applicable thereto, or whether 
any money remains on the security hereof or otherwise, 
etc. (complete clause from p, 284.) 

PfiovmED ALSO that the lender shall not be answerable 
for any involuntary losses happening in the exercise of any 
power or trust hereby or by any statute vested or reposed 
in the lender or otherwise connected with this security, 
nor be accountable for any rents or profits or other 
moneys not actually received by the lender 

FfiovmED ALSO that if the lender shall at any time or 
times become by virtue of the power in that behalf herein- 
before contained, or any statutory power, entitled to enter 
into possession or into receipt of the rents and profits of 
the hereby mortgaged premises or any part thereof. And 
if the owner shall then or afterwards be in occupation of 
the whole or any part or parts of the premises for the time 
being comprised in this mortgage, Then {complete rlaujte 
frtm pp, 284, 286). 



(p) See ante, p. 284, n. 

{q) See ante, pp. 86, 86. The mortgagee having no legal estate, 
this attornment can take effect only between him and the mortgagor 
personally : see ante, p. 208. 
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And it is hereby agreed that during the continuance §2^^^'***'® 
of this security the lender shall be entitled to the posses- 
sion of all Crown grants, certificates of title, and other 
documents evidencing the title to or otherwise relating to 
the estate and interest expressed to be hereby mortgaged. 
And to the possession of all fresh certificates and other 
documents in relation to the said estate and interest 
that shall hereafter be issued or made (including any 
issued or made in favour of a purchaser of the said estate 
and interest). 

And that all costs and expenses at any time or times ^^^ 
during the continuance of this security to be incnrred by 
the lender in relation in any way to this security either 
at the request of the owner or in consequence of, or 
arising from, any default made by the owner shall be 
repayable by the owner to the lender on demand, and 
in the meantime shall be a charge on the hereby mortgaged 
premises, (a) 

And the owner do hereby covenant with the lender ooy«iiante for 

utlo (t) 

that the owner now ha power to mortgage the estate 
and interest expressed to be hereby mortgaged according 
to the intention of these, presents and free from all 
incumbrances save as herein appears. And that the 
owner and all persons claiming under will at all 

times hereafter at their own cost during the continuance 
of this security, and afterwards at the cost of the person 
or persons requiring the same, do and execute or cause to 
be done and executed all such acts, deeds, and things 
whatsoever for further or more effectually or satisfactorily 



(r) See anU, p. 208. 

(s) As there is no "equity of redemption*' onder the Land 
Transfer system, the mortgagor may not be onder the same obliga- 
tion to pay costs as where the land is under the *' Deeds system." 
In the latter case, payment of costs can be imposed upon him as a 
term of redemption. Section 101 of the Land Transfer Act refers 
only to expenses occasioned by a sale under the power of sale. 

(t) These covenants can generally be dispensed with. See Land 
Transfer Act, 1885, s. 156. 
T 
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mortgaging to the lender the said estate and interest 
according to the intention of these presents and enabling 
the lender to be duly registered under the provisions of 
the Land Transfer Acts as mortgagee of the said estate 
and interest, as by the lender shall be reasonably 
required. 

And it is hereby aobeed and deolabbd that (save as 
hereby expressly varied) all the powers, rights, and 
remedies given to mortgagees by "The Land Transfer 
Act, 1885 *' or any Act amending the same shall apply to 
this present security. 

And that, unless such an interpretation is inconsistent 
with the context, the expression " the owner *' herein used 
shall be construed as including the said his 

executors, administrators, and assigns, and the expression 
" the lender *' shall be construed as including the said 
his executors, administrators, and assigns. 
(And that the marginal notes purporting to give the effect 
of the various clauses of these presents are not to affect 
the construction or interpretation hereof.) 

And fob the bstteb secubino to the lender the 
repayment in manner aforesaid of the said principal sum 
and interest the owner hereby mortgage to the lender 
all estate and interest in piece of land situated 

in the of containing 

be the same a little more or less 
and being (describe land) 

In Witness whereof the owner has hereto signed his 
name this day of 19 

A.B. 
Mortgagor, 
Signed by the above-named A. B., as mortgagor, in the 
presence of : — 
E. P. 

(Occupation) 
(Address) {n) 



(u) See ante, p. 38. 
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(4). Sti^gested fanm for the Protection of Mortgages^ from Mortgages 
Charges for Compensation for Accidents to Workers (r) 

An» the said (mortgagor) doth hereby for himself, his £S>^25r*?^ 
heirs, executors, and administrators covenant with the said Sor^^ 
(mortgagee) his executors, administrators, and assigns that »«»in»toiiM«e8 
he the said (mortgagor) his executors, administrators, or 
assigns will save harmless and keep protected and in- 
demnified the said (mortgagee) his executors, administra- 
tors, and assignSj and his and their security afforded by 
these presents, from and against all charges, liens, and 
incumbrances in respect of compensation or damages for 
accidents to workers and other persons that during the 
continuance of this security shall, or may, arise under 
the provisions of section 18 of the Workers* Compensation 
for Accidents Act, 1900, or under any other statutory pro- 
visions for the time being in force And also from and 
against all costs and expenses that may be sustained or 
incurred by the said (mortgagee) his executors, adminis- 
trators, or assigns in connection with any such charge, 
lien, or incumbrance as aforesaid. 

And that the said . (mortgagor) his executors, adminis- ^^^ffSj^J^t 
trators, or assigns will at his or their own expense ^>^m 
immediately effect and throughout the continuance of this 
security keep on foot such insurance or insurances against 
all such charges, liens, and incumbrances as aforesaid as 
the said (mortgagee) his executors, administrators, or 
assigns shall require And it is hereby decuibed that SSucy"*"**' 
every such insurance as aforesaid shall be effected in the 
name or names of the said (mortgagee) his executors, 
administrators, or assigns, and with such insurance office 
or offices as he or they shall specify And shall be of such 
nature, in such form, and in such amount or amounts as 
he or they shall direct or approve of And the said ^liSfS? 
(Mortgagor) doth hereby for himself, his heirs, executors, ^l^tJ^^thT 



mortgagee 



(v) See anU, pp. 89, 90. The Workers' Compensation for 
Accidents Act, 1900, is too recent for any forms to have come into 
general nee among practitioners. The forms here given mast, 
therefore, be received by way of suggestion only. 
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and administrators further covenant with the said 
(mortgagee) his executors, administrators, and assigns that 
he the said (mortgagor) his executors, administrators, or 
assigns will deposit the policy of every such insurance with 
the said (mortgagee) his executors, administrators, or 
assigns forthwith after the same shall have been issued by 
the insurance office And will forthwith after paying every 
premium or making any other payment for effecting or 
keeping on foot any such insurance as aforesaid, deliver ihe 
receipt for the same to the said (mortgagee) his executors, 
Xwm^*™*^ administrators, or assigns And that if default shall at 
default any time or times be made by the said (mortgagor) his 

executors, administrators, or assigns in effecting or keeping 
on foot any such insurance or in delivering any such policy 
or receipt as aforesaid then and in every such case it shall 
be lawful for, but not obligatory upon, the said (mortgagee) 
his executors, administrators, or assigns, to effect and keep 
on foot in his or their name or names such insurance or 
insurances against the charges, liens and incumbrances 
aforesaid, or any of them, with such office or offices, and 
in such amount or amounts as respectively he or they shall 
think fit. 

Premiumipaid ^jjD THAT the said (mortgagor) his executors, adminis* 
tobeafurflier trators, or assigns will, upon demand, repay to the said 
(mortgagee) his executors, administrators, or assigns every 
sum of money expended by him or them in or about any 
such insurance as aforesaid with interest thereon at the 
rate of per cent, per annum, computed from the 

time of expenditure thereof And that until such repay- 
ment every such sum with the interest thereon as aforesaid 
shall constitute a further charge on all the hereby 
mortgaged premises. 

If mortgagee Provided always and it is hsbebt agreed and declared 

t>ayB off 

worker's charge that if the said (mortgagee) his executors, administrators, 

the amount to , ,. \. , °,®^ «.-,,. , 

be a further or assigns shall think nt to pay on or discbarge any charge, 

mortgaged Hen, or incumbrance that during the continuance of this 

^^ present security shall or may be registered against or may 

otherwise affect all or any of the hereby mortgaged 
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premises under section 18 of the Workers* Compensation for 
Accidents Act, 1900, or under any other statutory provision 
for the time being in force, or to pay any costs or expenses 
in connection with any such charge, lien, or incumbrance, 
then and in such case every sum of money expended by 
him or them for the purposes aforesaid, or any of them, 
with interest thereon at the rate of per cent, per 

annum, computed from the time of the expenditure thereof 
shall become and remain a charge in his or their favour 
upon all the hereby mortgaged premises, (w) 

(5). Eqnituble Mortgage, (x) 

Wellington, N.Z., 19 . 

In Considebation of the sum of £ this day 

advanced and paid to me the undersigned A. B. of etc. by 
C. D. of etc. (the receipt whereof I hereby acknowledge). 
HEBEBT AOBEE at any time, at the request of the said 
C. D., his executors, administrators, or assigns, but at my 
own cost, to execute in favour of the said C. D. his 
executors, administrators, or assigns a (Deed) (Memo- 
randum) of Mortgage of the hereditaments described in the 
First Schedule hereto to secure the repayment to him or 
them of the said sum of £ on the day of 

(tr) If the Land is under the Land Transfer system, add " And 
the said (mortgagor) doth hereby irrevocably appoint the said (mort- 
gagee) his executors, administrators and assigns to be the attorney 
and attorneys of him the said (mortgagor) his executors, adminis- 
trators and assigns in his or their name or names, and on his or 
their behalf, to execute, register and perfect all such mortgages and 
instruments in favour of the said (mortgagee) his executors, adminis- 
trators and assigns, and to do all such other acts, for giving effect 
under the provisions of the Land Transfer Acts or otherwise to 
every or any such charge in his or their favour as aforesaid as he or 
they shall Uiink fit, every which mortgage or instrument the said 
(mortgagor) hereby authorises the District Land Registrar to register 
and otherwise perfect accordingly. 

If the terms *' mortgagor " and ** mortgagee," or other terms 
employed, are in the mortgage interpreted as including the executors, 
administrators, and assigns, the above fonus may be shortened 
aooordingly. 

(x) See anU, p. 82. 
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19 , with interest thereon at the rate of per 
cent, per aiimum from this day until repayment of the 
principal sum (payable quarterly), Such Mobtoage to be 
in such form and to contain such covenants and powers of 
sale and other powers and provisions as the Solicitor to 
the said CD., his executors, administrators, or assigns 
shall require. And I hrbeby chaboe the said hereditaments 
with the payment of the said principal sum and interest 
accordingly. And I hebeby pledge the deeds and writings 
specified in the Second Schedule hereto relating to the 
said hereditaments (which deeds and writings I have this 
day deposited with the said G. D.) as security for the like 
payment. 

The Firat Scfiedide — (Description of hereditaments). 

The Second Schedule — (List of deeds deposited). 

(6). Mortyctge of Freehold Land and Jijued Trade 

Machinery 

[Drawn so cu not to require registration as a chattel security, (y)] 

This Deed made the day of 19 , 

between, etc. Witnebsbth that in con- 

sideration, etc., the receipt, etc. {covenants for payment oj 
principal and interest — recital of seisin) And this Deed 
ALSO WITNESSETH that for the consideration aforesaid ihe 
owner doth hereby convey and assure unto the lender, his 
heirs and assigns All that parcel of land, etc. Togetheb 
WITH all buildings and erections thereon And all fixed 
machinery and fixed engines and other fixtures whatever 
erected on or affixed to the said premises, the principal 
items of which are set out in the schedule hereunder 
written (which schedule however is added merely for the 
purpose of assisting to identify the fixed machinery fixed 
engines and other fixtures hereinbefore conveyed, and 
shall neither enlarge or restrict the conveyance hereinbefore 
made) And all other the fixed machinery and fixed 
engines and other fixtures that shall or may at any time or 
times hereafter during the continuance of this security be 



iy) See a$Ue, pp. 108, 104. 
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erected on or affixed to the land hereinbefore conveyed or 
be affixed to any building thereon And all rights, 
members, easements, and appurtenances to the lands 
hereinbefore conveyed belonging or appertaining or there- 
with held or enjoyed To hold all the premises unto 
the lender his heirs or assigns for ever By way of 
MoBTOAOE, etc. 

And the Owner doth hereby covenant with the lender 
that the owner will during the continuance of this security 
keep all buildings, erections, fixed machinery, fixed engines, 
and other fixtures for the time being erected on or affixed 
to the premises hereby mortgaged in good substantial and 
complete repair, order and condition And will keep such 
of the same as are or shall be of an insurable nature 
insured against loss or damage by fire in, etc. Add other 
claiisea usual in vwrtgcujeti of land and buildings. Extend 
clawse as to application of insurance monies to " rebuilding or 
reiustating or repairing the property in respect of which the 
same shall have been received.'* Give no powers over the 
fixtures as apait from the land nor over any movable plant or 
chattels. 

And it is hereby ageed and declared that all fixed 
machinery, fixed engines, and other fixtures that shall or 
may at any time or times hereafter during the continuance 
of this security be erected upon or affixed to the land here- 
inbefore conveyed or affixed to any building thereon shall 
be subject to this security and to all the powers and 
provisions herein contained or implied. 

Provided always and it is hereby declared that no fixed 
machinery, fixed engine, or other fixture comprised in this 
security shall be sold separately or apart from the land or 
building to which the same is affixed. 

(Interpretation of ** owner " and " lender," p. 290) 

In Witness, etc. 

The schedule of fixed machinery, fixed engines, and 
other fixtures above referred to. (z) 

(z) No movable chattels to be inoluded : see anU, p. 104. 
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IV.— BILL OF SALE 



Parties, etc 



licnment of 
&t,e 



plant, eto. 



By way of 
mortgage 



Bill of Sale over Fixtures, Trcide Machinery y and other 
Chattels on Leasehold Premises^ including substituted 
articles, the amount being collaterally secured by a 
Mortgage of Land. 

[This instrument requtres registration.] 
A. B., (a) of {state residefice and occupation) (hereinafter 
called " the owner ''), being owner of the machinery, plant, 
and chattels mentioned in the schedule hereto, and now 
being on or about certain land and buildings situate in 
Street, in the city of held by 

the owner as tenant under one X. Y., and being all the 
premises included in Certificate of Title, volume folio 
In GONsmEBATioN of the sum of £ this day lent and 

advanced to him the owner by C. D., of {here state residence 
and occupation) (hereinafter called ^' the lender "), Dobs 
HEREBY assign, transfer, and set over the same machinery, 
plant, and chattels unto the lender, together with all 
fixtures, plant, and trade machinery that shall or may 
at any time hereafter during the continuance of this 
security be used in attached to or brought upon the said 
leasehold premises (or any other premises in or upon which 
the greater part of the fixtures, plant, and trade machinery 
comprised in the schedule hereto shall be) in substitution 
for any of the like fixtures, plant, or trade machinery 
described in the schedule hereto {b) To Hold the same 
unto the lender by way of mortgage to secure payment of 
the said sum of £ (hereinafter called '' the principal 

sum ") on the day of next, with 

interest thereon in the meantime, and so long as the same 
or any part thereof remains unpaid at the rate of £ per 
centum per annum, by equal quarterly payments on the 
day of the months of and 

in each year 



(a) As to the form of a bill of sale by way of seoority : see ante, 
p. 116, and 5th schedale to tbe Chattels Transfer Act, 1889. 
(h) See anU, p. 107. 



BILLS OF SALE 297 

Pbovided always that interest shall be accepted for the J^JJ^"* **' 
principal sum at & (in lieu of £ ) per centum per 
annum for every quarter for which payment at such lower 
rate shall be made on or within days after the 

hereinbefore appointed quarterly day, no previous quarter's 
interest nor any sums due to the lender under these 
presents (or under memorandum of mortgage of even date 
herewith) for rates, repairs, or insurance remaining unpaid 
And the Owner doth hereby covenant with the lender covenants by 

•^ owner 

THAT the owner ** will insure " (c) And that if and when- to insure 
ever the owner shall make default in payment of any That lender 

^ -^ '' may pay, and 

rent that shall have become due in respect of the said recover rent 
leasehold premises, or any other premises whereon any of 
the machinery, plant, or chattels hereby assigned may for 
the time being be situate, it shall be lawful for the lender 
to make such payment and to recover the amount thereof 
with interest thereon at the rate of £ per centum per 

annum from the owner as a debt, and that in the mean- 
time such amount and the interest thereon shall be a 
further charge on all the said machinery, plant, and chattels 
hereby assigned And that it shall be lawful for the lender That lender 
at any tmie or times during the contmuEuace of this chattels 
security, and whether any default has been made by the 
owner or not, to enter into and upon the said leasehold 
premises or any other premises whereon any of the 
machinery, plant or chattels hereby assigned may be, or 
may be supposed to be, and to view and examine the state 
and condition and working order of the same, and to take 
any schedules or inventories thereof. 

(And the owner doth hereby empower the lender at any Power to lease 
time or times after default shall have been made in pay- 
ment of the principal sum or the interest thereon on the 
said day of next to let or lease all or any 

part of the machinery, plant and chattels for the time 
being subject to the security of these presents at such rent 
or rents, for such term or terms, and with and subject to 

(c) See 8th sohedole to Chattels Transfer Aot, 1889. 
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Chattels may 
be Bold (or 
leased) to- 
gether with 
mortgaged 
land (e) 



Term of loan 



Security to 
extend to after 
acquired 
chattels (g) 



such oovenants, provisions and conditions (including any 
right or option to purchase all or any of the articles com- 
prised in any such letting or demise) as the lender shall 
thin"k fit.) (d) 

Ani> it is hereby declared that upon any sale (or letting) 
under the power(s) in that behalf herein contained or 
implied, any machinery, plant or articles may, if the lender 
shall think fit, be sold (or let) together with any land com- 
prised in the memorandum of mortgage of even date here- 
with at one price (or at one rent) and as one transaction 
Provided that if in the meantime every quarterly payment 
of interest shall be made on or within days after the 

hereinbefore appointed quarterly day, and all covenants by 
the owner herein (and in memorandum of mortgage of even 
date herewith) expressed and implied shall be duly per- 
formed and observed, and the owner shall not do or omit 
or suffer any act, matter or thing whereby any of the 
powers of entry, seizure or sale herein contained or implied 
shall arise (/) Then the principal sum shall not be called 
in, or the power(s) of sale (letting or leasing) contained or 
implied in these presents be exercised before the day 

of 19 But this proviso shall not affect or 

concern any purchaser, or tenant or lessee under any such 
power. 

Provided also that the owner shall not require the 
lender to receive the principal sum or any part thereof 
before the said day of 19 And it is 

HEREBY EXPRESSLY AGREED AND DECLARED that this SOCUrity 

shall affect and attach upon all such future acquired 
fixtures, plant and trade machinery as are hereinbefore 
expressed to be hereby assigned And that the powers of 



(d) This power of leasing oorreHponded to a similar power con- 
tained in the memorandum of mortgage of the leasehold premises. 

(e) Compare Chattels Transfer Act, 1889, s. 53, and see anUt 
pp. 104, 105. 

(/) These words refer to the bankruptcy of the grantor, or to a 
judgment against him being unsatisfied for ten days, see ante, p. 117. 
{g) See ante, p. 107. 
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entry, seizure and sale (and of letting and leasing) and all 
other powers and all covenants and provisions contained or 
implied in these presents shall extend and apply to and 
include aU such future acquired fixtures, plant and trade 
machinery accordingly. 

And it is hereby dkclabbd that the covenants, power covenants, etc.. 
of sale and other powers and provisions directed to 
be implied in '* instruments by way of security" and in 
"all instruments" by the Chattels Transfer Act, 1889, 
shall be implied in these presents And that, save where interpretation 

... , . , , clause {It) 

inconsistent with the context, the expression " the owner 
herein used shall include the said A. B., his executors, 
administrators and assigns, and the expression *'the 
lender " shall include the said C. D., his executors, 
administrators and assisfns (And it is hbbebt DEoiiARED as to collateral 

^ secority (i) 

that the principal sum and interest thereon hereby secured 
are collaterally secured by memorandum of mortgage of 
even date herewith from the owner to the lender affecting 
certain freehold and leasehold lands, being parts of sections 
situate in Street in the City of .) (j) 

In Witness whereof the owner has hereunto subscribed his 
name (A;) this day of 19 

The SgheduiiE above referred to. {I) 

Signed by the above-named A. B. in the presence of : — 
G.H, 

Occupation and residence {m) 

(h) See ante, pp. 118, 119. 

(t) See afUe, pp. 108, 109. 

(J) If the marginal notes are included in the engrossment, insert 
olause in reference thereto : see Misoellaneous Forms. 

(A;) See ante, p. 119. 

(Q As to the description of live stock, see ante, p. 114. 

(m) The direction in the form says " address," bat s. 49 ases the 
term *' residence." See ante, pp. 112, 113, 119. 



800 LEASES 

v.— LEASES 

(1.) Express covenant to pay all Rates and other OiUgoings (a) 

And will from time to time and at all times during the 
said term, pay and discharge all existing and future rates, 
taxes, assessments* charges, and outgoings whatsoever for 
the time being payable either by the owner or occupier in 
respect of, or charged upon, the said demised premises. 

(2.) Covenant to bear Local Charges a>s to Paving , 
Drainage^ etc. (bj 

And well at his own cost execute all paving, drainage, and 
sanitation works, and other works of a like description, 
that during the said term shall or may be required by the 
Council of the City (Borough) (County) of 
or any other local governing authority, to be executed 
either by the owner, or occupier upon or in respect 
of the said demised premises. And will bear, pay, and 
discharge all costs and expenses of and incidental to 
every such work. And will keep the said fully 

indemnified against all liability and expense in respect 
thereof. 

(8.) Covenant by Lessee to repair. 

And will throughout the said term repair, maintain, and 
keep the said demised premises, and all buildings and 
erections for the time being standing or being thereon, and 
all fences upon or around the said premises, in good and 
substantial repair, order, and condition. 

(4.) Covenants in Lea^ of Bush Land for Felling , Bunii^uf^ 
Soudng in Grass, and Fencing. 

Will within the first years of the said term properly 

and effectually clear the land hereby leased of all trees, 

bush and scrub, so as to render such land fit for laying 
down in English grass. 

(a) See anU, pp. 128, 129. (b) See ante p. 129. 
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And also will within the first years of the said 

term bring the whole of such land into good English grass 
grown from (c) seeds approved of by the Lessor. 

And will not fell any trees or bash, save between the 
1st day of April and the 8lst day of December, And will 
properly underscrab prior to felling, And will burn during 
the months of March and April next following any felling, 
first, however, lopping off the limbs of fallen trees, And 
will sow the grass not later than the dOth day of June next 
following any such burning. 

And it shall be lawful for, but not obligatory upon, the 
Lessor to direct the manner in every or any respect in 
which any underscrubbing, felling, lopping, burning, or 
sowing shall be* effected under this lease, and for that 
purpose the Lessee shall give to the Lessor, or leave at his 
usual place of abode, sufficient notice in writing previous 
to commencing any such work. And the lassee will faith- 
fully follow all directions so given. 

Provided always that it shall be lawful for the Lessor 
to direct the Lessee to preserve any portions of the timber 
or bush for fencing, shelter, or ornament, in which case 
the Lessee shall use every reasonable precaution to preserve 
the same accordingly. 

And will within the first years of the said term 

erect, and thereafter during the residue of the said term, 
repair and maintain, fences along every boundary line of 
the land hereby demised, sufficient within the meaning of 
the Acts for the time being in force regulating the erection 

(c) In the lease from which this clause is adapted, the following 
words appeared here: "Clean Cocksfoot, best Poverty Bay Old Pasture 
Bye. best Alsyke, best Cow Grass and best White Clover Seeds mixed 
in the proportions of 12 lbs. dean Cocksfoot, 10 lbs. best Poverty Bay 
Old Pasture Bye, ^ lb. best Alsyke, ^ lb. best Cow Grass, J lb. best 
White Clover, samples of which seeds shall have been previously 
submitted by the Lessee to and approved of by the Liessor, and sowing 
not less than 23| Ibe. of such mixed seed to the acre or other '' 
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of dividing fences, but so that the posts thereof shall be of 
heart of totara, if obtainable on the demised land, otherwise 
of 

And will from and after the time when any part of the 
land hereby demised shall have been cleared of trees, bush 
and scrub as aforesaid, keep the same clear of all gorse, 
broom, briars, and other noxious growths, by grubbing up 
and destroying the same respectively. 

(6). Prmnso for Be-entry (rf) 

And it is hereby declabed that if and whenever the 
rent hereby reserved or any part thereof shall be in arrear 
for days (whether formally or legally demanded or 

not), or if and whenever there shall be any breach, non- 
performance or non-observance {e) of any of the covenants 
or agreements by or on the part of the lessee herein 
contained or implied, it shall be lawful for the lessor, his 
(heirs) executors, administrators, or assigns to re-enter 
into or upon the said demised premises, or any part thereof 
in the name of the whole, whereupon the said term of 
years shall cease. 

(6). Covenant by Lenmr for QuiH Enjoyment (/) 

And (in lieu of the covenants for title directed to 
be implied by sfcatute) the lessor doth hereby covenant 
with the lessee, his executors, administrators, and assigns, 
that he and they, paying the rent hereby reserved, and 
performing and observing all the covenants and agree- 
ments by or on the part of the lessee herein contained or 
implied, shall and may quietly possess and enjoy the said 
demised premises during the said term of years 

without any interruption by the lessor, or any person 
claiming under him. 



(d) See arUe, p. 132. (e) See ante, p. 132. (/) See anU^ p. 132. 
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VI.— SETTLEMENTS 

Special Clatises in a Settlement 
And it is hbbeby declabbd that if there shall be no Ultimate 

trasts in 

issue of the said intended marriage in whom the said trust default of isRue 
premises shall become vested under the foregoing trusts 
and powers, then and in such case, and subject to the 
same trusts, and to every exercise of the same powers, the 
trustees shall hold the said trust premises. {If brought in 
by the hmband say, "In trust for the said A. B. absolutely." 
If by the irife, ** In trust for the said C. D. absolutely if she 
shall survive her now intended coverture, but so that 
during such coverture she shall not have power to 
anticipate such expectant interest. But if she shall die 
during such coverture, then Upon such trusts as she shall 
by will appoint, And in default of, and subject to such 
appointment, In Trust for the person or persons who by 
the laws for the time being in force in New Zealand (a) 
would on her death be entitled thereto if she had died 
possessed thereof, intestate, domiciled in New Zealand, 
and without leaving the said (husband) or any issue of the 
intended marriage her surviving (b), such persons, if more 
than one, to take as tenants in common in the shares in 
which they would have taken under such laws. 
_ 

(a) See ante pp. 143, 164-166. If preferred, substitute " now " 
for '* for the time being " in force, etc. 

(b) These words are used in the above form owing to the strained 
interpretations that have been placed on the words '* without having 
been married : " see Key & Elph.— 1899— 6th ed., vol. ii., 482, and 
the eases there cited. See also the later Irish case, In re Deane's 
Trusts— 1900— I I, R. 333, where the words " without having been 
married" were again read by Porter, M. B., in their natural sense. 
See also Errington v. Sempell— 1699 — W. N. 6 (4), construction of 
words " a spinster and intestate," in case of remarriage of a widow 
having a child by her first marriage. 

If the intended wife is a widow, having children by a former 
marriage, the form should be altered to carry out what is desired. 



904 



SETTLEMENTS 



Trostee 
claoBea (c) 

Appointmentfl 
oi new trustees 



Title that may 
be accepted 



Release of 
parts of mort- 
gaged lands 



Solicitor- 
trustee olaase 



Powers exer- 
cisable by 
trustees for 
the time being 



And it is hereby deglabed that on appointments of 
new trustees of these presents under the powers in that 
behalf conferred by sections 79 and 80 of the Trustee Act, 
1888, (d) the consent in writing of the said A. B. and 
C. D., or of the survivor of them, but of no other person 
or persons shall be necessary (And that whenever the 
number of trustees shall be reduced to one, an appoint- 
ment of a new trustee shall be forthwith made.) (e) 

And that the trustees may, in lending upon the 
security of (/) any hereditaments, accept such title or 
evidence of title us they shall think sufficient. 

And that the trustees may release any part of any 
mortgaged hereditaments if satisfied with the remaining 
security. (</) 

And that the said and every future trustee who 

shall be a barrister or solicitor, shall be paid out of the 
trust fund the usual professional and other charges for all 
business transacted by him in connection with the trust (h) 
whether of a strictly professional character or not. (t) 

And it is hereby declared that all the trusts, powers, 
discretions, and indemnities by these presents reposed in 
or given to the " trustees " shall and may be performed 
and exercised by and shall extend for the protection of 
the survivors or survivor of them, and the executors or 
administrators of such survivor or»other the trustees or 
trustee for the time being of these presents, (j) 



(c) These trustee daases can be ased, with slight modifications, 
in a will. 

{d) See arUe, pp. 149, 160. 

(e) This is a useful safeguard. 

(/) Add '* or purchasing ** if power to purchase land is given. 

(g) This clause is very useful in the Colony, where trustees are 
often asked to cat out small portions of estates mortgaged to them. 

(h) In a will, insert here ** or with the executorship." 

(i) See ante, p. 149. 

(j) See antf, pp. 31, 32. 
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Vn.— MISCELLANEOUS INSTRUMENTS 

(1). Partial Discharge (a) of Mnrtgoffc under the Land 
TraTisfer Act indorsed on a Tramfer 

Wb a. B. of etc. and C. D. of etc. the mortgagees 
mentioned in Memorandum of Mortgage No. hereby 
acknowledge to have received from X. Y. of the 

mortgagor mentioned in the same Memorandum of 
Mortgage the sum of £ in part payment of the sum 

of £ secured by such mortgage and in total discharge 

from such mortgage of the land comprised in the within- 
written memorandum of transfer. 

Dated, etc. 

Witness, etc. 

Correct, etc. 

(2), The same by Indorsement on. the Mortgage 

Wk the within-named A. B. and C. D. hereby acknowledge 
to have received from the within -named X. Y. the sum of 
£ in part payment of the sum of £ secured by 

the within-written Memorandum of Mortgage, and in total 
discharge from such mortgage of (describe land) being part 
of the land comprised therein, which discharged land is 
delineated and coloured on the plan drawn on 

Dated, etc. 

Witness, etc. 

(8). Clause in a Will authorising the Trustees to manage a 
Station Property 

The Trustees may, in managing any land, cultivate, 
drain, fence, improve and develop the same, and erect 
buildings thereon, and accept bailments of stock, and 
generally exercise all the powers of an absolute owner 
And in managing any live stock they may sell and exchange 

See ante p. 209. 
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stock, and purchase new stock, and sell and dispose of wool. 
The natural increase of any stock held under l^is my will, 
and all stock acquired in substitution for, or in addition to, 
any such stock, shall follow the title to the original stock, 
and be held accordingly. The net proceeds of the sale of 
wool, and of the produce of stock, shall be treated as income 
under this my will. 

(4). Wide Clause in a Power of Attorney authorising deaUmfs 
ivith Mort-gages and other Securities 

To transfer, assign, or release or discharge, or otherwise 
deal with, any mortgages or securities now or hereafter to 
be held by me of or concerning real or leasehold property 
or chattels or choses in action, or any deposit note or 
security representing any money deposited by me or my 
attorney, in any bank or other institution. And also to 
transfer, assign, convey, re-convey, and otherwise assure 
all monies and real and personal property of every des- 
cription forming all or any part of the subject matter of 
any such mortgage or other security as aforesaid. And also 
to exercise any powers of sale or lease or other power or 
any authority or discretion contained or implied in, or 
given by, any such security. And to convey, transfer, 
assign, or lease all or any part of the subject matter of any 
such security to the purchaser or purchasers, or lessee or 
lessees under such powers or any of them. And also to 
make any arrangements with mortgagors and other persons, 
with power to vary any of the terms or conditions of any 
mortgage or other security. 

And also at any sale of any such mortgaged property 
as aforesaid, conducted under the supervision of the 
Registrar of the Supreme Court of New Zealand under the 
statutory powers in that behalf, to bid for, and become the 
purchaser of, such property or any part thereof, and to take 
any conveyances, transfers, or assignments from such 
Registrar to me, or to such person or persons as my said 
attorney shall direct accordingly. And to recover from the 



MISCELLANEOUS INSTRUMENTS 807 

mortgagor, or other person or persons liable therefor, any 
principal monies, interest, or costs remaining due to me 
after crediting the amount that my said attorney shall 
have so bid. (b) 

(6). Tran^animon under the Land Transfer Act 

In re the Estate of Deceased. 

I (WE) {name in full, with residence and occupation) do 
(severally) solemnly and sincerely declare as follows : — 

1. That I am (we are) executor(s) under the will 
(administrator(s) of the estate) of the above-named 

who died on the day of 18 

2. The probate was (letters of administration were) 
granted to me (or us) as such executor(s) (administrator(s) 
on the day of 19 . 

8. That the said at the time of 

decease was the registered proprietor of (c) 

4. {Here state incumbrances,) 

5. That except as above stated no person other than 
the declarant(s) has any interest in the estate or interest 
now applied to be transmitted. 

6. That I (we) verily believe that I am (we are) entitled 
as such executor(s), (administrator(s), to be registered as 
proprietor(s) of the said land (mortgage, lease, etc.) herein- 
before (hereinafter) described. 

7. And I (we) hereby apply to be registered as such 
proprietor (s). 

And I (we severally) make this solemn declaration 
conscientiously believing the same to be true and 
by virtue of the provisions of an Act of the General 
Assembly of New Zealand intituled ** The Justices of the 
Peace Act, 1882/' 



(h) See anU, pp. 60, 70, 81. 

(c) Here describe land or other estate to be transmitted or refer 
to schedule. 
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Dated at this day of one thonsand 

nine hundred 



Made and subscribed by the above-named 

this day of one thousand nine hundred 

and in the presence of — 



A Justice of the Peace for the 
Colony of New Zealand, or 
Notary Public, or 
A Solicitor of the Supreme 
Court of New Zealand. 

Schedule. 

This Transmission is correct for the purposes of the 
Land Transfer Act. 



Applicant, or 
Licensed Land Broker, or 
Solicitor of the Supreme Court 
of New Zealand. 

(6). Statutory Declaration of non-rerocation of Poirer 
of Attorney (d) 

I, A. B. of do solemnly and sincerely declare that 

I have executed the (above) (within) written (deed) in the 
name and on behalf of X. Y. of named therein 

under and by virtue of a power of attorney dated the 
day of under the hand and seal of the said X. Y. 

and deposited in the (Deeds) (Lands) Registry Office at 
as number And that I have not received 

any notice or information of the revocation of such power 
of attorney by death or otherwise. 



{d) See anUj p. 182, 
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And I MAKE this solemn declaration, consoientiously 
believing the same to be true, and by virtue of the provisions 
of an Act of the General Assembly of New Zealand 
intituled " The Justices of the Peace Act, 1882." 

Declabbd at 

this day of 19 

before me — 

(A Solicitor of the Supreme Court of New 

Zealand.) 
(A Justice of the Peace in and for the 

Colony of New Zealand.) 



ATTESTATIONS 
(7). Concise Attestatioti of Will 

Signed .by the said A. B. as his last will in the joint 
presence of us who, in his presence (and in that of each 
other) have hereunto subscribed our names as witnesses, (e) 

(8). AtteHtation of EarciUum by Official Amgnee (/) 

The above written (deed) was executed by the Official 
Assignee in Bankruptcy of the Propert of by 

signing his personal name over his said official name and 
by affixing his seal of office to the said (deed) in the 
presence of : — 



(9). Attestation of Official Seal of Company Incorporated 
out of tfie Colony (g) 

We, the undersigned A. B. of etc. and C. D. of etc. do 
hereby certify that we have on the day of 

(«) The bracketed words, though usual, are in excess of the 
requirements of s. 9 of the Wills Act, 1837. 
(/) See ante p. 36. 
{g) See arUe, p. 35. 
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19 at the City of in the Colony of New Zealand 

affixed to the ahove-written (deed) the Official Seal of 
'* The Company Limited " for use within the 

said Colony. 

The said Official Seal of " The Company Limited" 

was affixed as aforesaid to the above -written deed in the 
presence of : — 



(10). AtteatatUm of Execution by Native (A) 

Signed by the above-named A. B. on the day of 
in the presence of us, who hereby certify that before the 
above written (deed) was so signed it had indorsed thereon 
a plan of the land affected thereby, and a statemeut in the 
M6U)ri language, certified by the undersigned X. Y., a 
licensed Native Interpreter, as correctly setting forth the 
effect of such (deed), and that before the said A. B. signed 
such (deed) the effect thereof was interpreted and explained 
in the Alagri language by the said X. Y. to him, in our 
presence, when he appeared perfectly to understand the 
meaning and purport thereof. And we severally declare 
that we respectively are not concerned in the transaction 
effected by the said (deed). 

X. Y., 

Licensed Native Interpreter. 
(AddresH,) 

J. K., 

Justice of the Peace, 
Postmaster, 

Solicitor of the Supreme Court 
of New Zealand. 

(Address,) 



(h) See ante. pp. 35, 36, 3H. Add oertilicate on next page. 
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(11). Certificate of Native Interpreter verifyimf Translation (i) 

I, the undersigned X. Y., of etc., a Licenseil Native Inter- 
preter, do hereby certify that the above Statement correctly 
sets forth, in the Maori language, the effect of the above 
written (deed). 

X.Y., 
Licensed Native Interpreter. 

(12). Declaration under ** TIte Native Lafid Laws Amendment 
Act, 1895 j^^ as to the total areu of land field 

In the Matter of ** The Land Transfer Act, 1885," 
and its Amendments, and In the matteb of ^* The 
Native Land Laws Amendment Act, 1895," and 
In the Matteb of the {tramfer, mortgage, etc) from 
A. B. to C. D. of (describe land shortly) 

I, C. D., of etc., do solemnly and sincerely declare: — 

1. That I am the {transferee, mortgagee, etc.) above 
named. 

2. That I did not at the time of execution of the above 
{transfer, mortgage, etc.) hold in fee simple in New Zealand, 
either in severalty or with any other person or persons, a 
greater area of land (being first, second, or third class land 
as defined by the Land Act, 1892) than would, including 
the land in the aboVe {transfer, m>ortga4je, etc.) amount to 
640 acres of first class land, or their equivalent in second 
or third class land (2,000 acres of second, or 5,000 acres 
of third class land, being treated as equal to 640 acres of 
first class land). 

And I make this solemn declaration conscientiously 
believing the same to be true and by virtue of the pro- 
visions of an Act of the General Assembly of New Zealand 
intituled ** The Justices of the Peace Act, 1882." 

Declared at 

this day of 19 

before me — 



(t) See ante, p. 36. 
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(18), Declaration negativing implication of Statutory 
CoveiumU 

And it is hereby declared that no statutory (ji) (coTenant) 
shall be herein implied (on the part of the said ) 

(14). Dfclaration that Powers nhall be implied in Wife (k) 

And it is ukreby declared that notwithstanding section 68 
of the Property Law Consolidation Act, 1888, the powers 
of ({salt') and other powers and provisions directed to be 
implied by section (61) of that Act, shall be implied in the 
said {(vife) and not in the said (husband). 

(15). ClauHe as U) Marginal Notes 

And it is hereby declared that the marginal notes pur- 
porting to give the substance or indicating the nature of 
the several clauses of these presents, are inserted only for 
the purpose of more convenient reference, and are not to be 
taken as controlling or affecting the construction or in- 
terpretation of these presents. 



U) See anU, pp. 132, 133. (k) See ante, p. 31. 
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ABROAD, 

instrament executed, 
stamping, 41. 
verification of^ 40, 41. 
property of persons dying, does not vest until probate or 
administration granted, or re-sealed, 179, 180. 

ABSENTEES, 

lands of, can be brought under Land Transfer system, 195. 
mortgagee monies, receipt for, on behalf of, 98. 

ABSTRACT OF TITLE, 49. 

ACCIDENTS, 

compensation for, 89—91. 

ACKNOWLEDGMENT, 

by married woman, 39. 

commissioners for, 39, 40. 

ADHESIVE STAMP, cancellation of, 42. 

ADMINISTRATION, 

Acts do not totally abolish distinction between real and per- 
sonal property, 168, 169. 
letters of, are evidence of date of death, 179. 
real estate, 

letters of, are evidence of will, as regards, 178. 
whether granted, as regards, where death occurred 
before new laws, 160n. 
re-sealed, see ** Probate (re-sealed)." 

ADMINISTRATOR, 

- attorney of, liability of, 176. 
commission of, 176. 

ADVERSE POSSESSION, 
of Crown lands, 10. 

ADVISING, 

cases, use of, 212 — 215. 

construction of statutes, instrameuts, &c., 213 — 215. 

opinion, writing the, 215, 216. 
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ADVISING, 

reasons, statement of, 216. 
suggestions on, 211, «t geq. 

AFFIDAVIT, 

English, how sworn, 40n. 

AFTER-ACQUIBBD PROPERTY, 
assignment of, 107. 

AGENT, 

reoeipt for mortgage money, by, 92. 

AGREEMENT, 

annual supplies, for, 47. 

attestation unnecessary, 46. 

building, certificate of architect, etc., 47. 

caveat, protection of, where land under Land Transfer Act, 48 

exchange, for, 191. 

company, with, in consideration of paid-up shares, 47. 

Contractors' and Workmen's Lien Act, retention under, 47. 

Gbovemment, with, 47. 

infant, by, 56. 

lease, for, see ** Lease." 

local bodies, with, 46. 

married woman, by, 56. 

mortgage, to, 82. 

partition, for, 192. 

exempt from stamp duty, 98. 
purchase of land, for, enforcement of, 62. 
registration of, with company. 47. 
sale of goods, for, 47. 
stamping, 48. 

equitable interest under agreement does not carry ad 
vol, duty, 62. 

stock sold with land, 62. 
wages, fair, 47. 
working hours, 47. 

AIR, see '* Easements." 

ALIENS, 

holding and conveying land, 70. 

" ALL THE ESTATE " clause, 24. 

ALTERATIONS, 

during execution, 37. 

AMENDING STATUTES, see '^Statutes'* 
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ANNUAL SUPPLIES, see " Agreement." 

APPOINTMENT, 

disolaimer of power of, 188, 189. 

execution of, 188. 

habendum not inserted in, 188. 

power of, 143. 

Public Trustee, by, 188. 

release of puwer of, 188, 189. 

rule against perpetuities, application to, 188. 

stamp on deed of, 189. 

APPORTIONMENT, 

covenant, of, 26». 
rent, of, 132, 133. 
rent, charge of, 367. 

APPRAISEMENTS. 

stamped material, to be written on, 190. 
stamping, 190. 

exemptions for, 

Grown, 190. 

information of one party only, 190. 

rating local authority, 190. 

APPRENTICE, 

instruments as to, exempt from stamp duty, 48. 

ARBITRATION. 189. 

submission to three arbitrators, 189. 

ARCHITECT, 

certifioate of, 47. 

ASSIGN, 

condition not to, see " Lease.*' 
license to, 2r. 

ASSIGNMENT, see *' Conveyance.'* 
land, of, deed necessary, 68. 
leaseholds, of, 

covenants in, 78, 79. 

registration of, 80. 
Registrar of Supreme G >urt, by, 70, 71. 
self and others, to, not permitted in 1840, 3. 
Testator's Family Maintenance Act, under, 173. 
writing required by Statute of Frauds, 2. 

ASSIGNMENT FOR BENEFIT OF CREDITORS, 

not wiihin Chattels Transfer Acts, 102. 
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ASSOCIATION, 

party to deed, 14. 

ATTESTATION, see particular headings of instruments. 

ATTORNEY, see " Bill of Sale "; " Power of Attorney "; " Ship." 
execution by, 34. 
of administrator, 176. 

executor, 176. 

trustee, 148. 
receipt for mortgage money by, 93, 93n, 

ATTORNMENT CLAUSE, 
mortgage, in, 85, 86. 

under Land Transfer system, 207, 208. 

AUCTIONEER, 

appointed by Registrar of Supreme Court, on sale by mort- 
gagee, 61. 

AWARD, 

stamp duty, on, 189. 

exempt from, where Crown a party, 189. 



BAILMENT, see Bill of Sale." 

BANK ACCOUNT, 

trustees operating on, 148. 

BANKER. 

when authorised to receive policy monies, 19. 

BANKRUPTCY, see " Bill of Sale," " Official Assignee." 
Acts of, 110/1. 

bill of sale for past advauce executed within four months of, 
109. 

exemption as to deficiency on realising crops, 115. 
date of adjudication, llOn. 
fraudulent preference, 110. 
landlord's preferential claim, 128. 
Official Assignee, 

contracting powers of. Tables, xlviii, xlix. 

corporate name of. Tables, xlviii, xlix. 

disclaimer by, 136n. 

property vests in, llOii. 
one of several owners of chattel under bill of sale, bankruptcy 

of, 99n. 
order and disposition clause, 11 On, lOln. 
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BANKRUPTCY, 

registration of, 5. 
relation back of, 101, llOn. 

BABOAIN AND SALE, 
assurance by, 

abolished in New Zealand, 62, 63. 
permitted in England, 1. 
BENEFICIABIES, 

stamp duty on conveyance to, 79. 

BIDDINGS, 

puffing, 50. 
reserved, 50. 

Bllili OF LADING, 

not within Chattels Transfer Acts, 102. 

BILL OF SALE (including all kinds of Chattels Instruments), 
abbreviated expressions in, 118. 
affidavit of execution, 111. 

supplemental, 114. 
after-acquired property, over, 107. 
agreements as to chattels, 101, 105, 106. 
apparent possession, 99, 100, 114. 

bailee, where goods with, lOOn. 

married woman, possession by, lOOn. 

taking out of, lOOn. 
attestation of, 112, 113, 119. 
attorney, 

bill of sale in favour of, 119. 

execution by, 119. 
bailment, 

affidavit must relate to both parties, 14. 

in reality a security for money, void, 107. 
book debts, 

description of, in schedule, 106. 

situate, where deemed, 113. 

within Acts, 103. 
chattel, additions to incomplete, 107n. 
Chattels Transfer Acts, 

common law, rights between parties not taken away by, 
111. 
collateral security, 108, 109. 
consolidated security, 110. 
copy, must be essentially true, 113. 
criminal offences, in relation to, 114, 120. 
crops, 

defeasance clause does not apply to, 109. 
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BILL OF SALE, 
crops, 

deficiency after realising on crops, when deemed money 
actually advanced, 115. 

flax, when a crop, 107n. 

saving of rights of landlord and mortgagee of land. 115. 

schedule unnecessary, 107. 

securities over, 114. 

** true owner ** clause inapplicable to, 107. 

unregistered instrument affecting, invalid as against 
purchasers, 115. 
declaration of trust, when a defeasance, 107. 
defeasance, 100. 

defined, 108, 109. 
demand, money payable on, time to be allowed, 117. 
distress, of, goods subject to bill of sale, 101. 
equitable interests, within Chattels Transfer Acts, 101. 
execution of, 

attorney by, 119. 

Native by, 119. 

sealing unnecessary, 119. 
fees under Chattels Transfer Acts, 258. 
fixtures, 

bill of sale of, 102—104. 

exempt from operation of Act, when, 104. 
form of (by way of security), 112, 116. 
fraudulent preference, 110. 
further assurance, bill of sale by tvay of, 100. 
grantee, 

definition of, 118, 119. 

description of. 111, 112, 116. 

several grantees, where, benefits joint and several, 119. 
grantor, 

description of, 111, 112, 116. 

definition of, 118, 119. 

residence of. Ill, 112. 

several grantors, where, obligations joint and several, 
119. 

true owner, 106, 107. 
guarantee, not a defeasance, 108. 
half-caste, by, 119n. 

implied clauses in, (see also "Abbreviated expressions," 
*' Definitions,") — 

all chattels, instruments. 

covenants for title, 116. 

bills of pale by way of security — 

further advances, interest on, 116. 
maintain chattels, to, 116. 
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BILL OF SALE, 

implied olaofles in, 

bills of sale by way of seonrity, 

negotiable instraments, as to, 117. 
pay principal and interest to, 116. 
pay rent of land, to, 116. 
powers of entry, possession and sale, 117. 
prejndioally affect chattels, not to, 116. 
retain chattels ontil default, mortgagor may, 116. 
crop seonrities, 

gathering, etc., crops, 118. 
monies paid to protect security, deduction of, 118. 
powers of selling, shipping, and exporting. 118. 
stock securities (additional clauses), 
brand, to, 117. 

branded stock subject to security, 118. 
clean, to keep, 117. 
depasturing on land, stock are, 117. 
earmark, to, 117. 
encumber, will not further, 117. 
further assurance, 118 
grantee, 

in default, may make payments, 118. 
powers of, in possession, 118. 
pay to, 

head moneys, license fees, etc., 118. 
management expenses, 117. 
regulations, to perform, 118. 
remove, not to, 117. 
returns, yearly, to make, 118. 
view stock to, 117. 
wool security, 

monies paid to protect security, deduction of, 118. 
powers of selling, shipping, and exporting, 118. 
shearing, etc., 118. 
implied clauses may be negatived, 116. 

instalments, equitable relief where all become dae on non- 
payment of one, lllfi. 
instruments, 

excepted from Chattels Tratisfer Acts, 101. 
intention of, looked at, 111. 
within the Chattels Transfer Acts, 101. 
live Btock, see sub-heading ** Stock." 
locality of chattels, see sub-headuig " Situation." 
machinery, 

annexation, degree of, 103n. 
mortgage of, 102, 104. 
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BILL OF SALE, 

married woman, 

desoriptioD of, 112. 
possession by, lOOn. 
mortgagor may shear sheep before default, 114, llTn. 
motive power of trade machinery, excepted from Acts, 103. 
Native, by, 119. 
notice, see sub-headings " Demand," " Power of Sale." 

registration amounts to, 118. 
order and disposition, goods in, of bankrupt, lOln. 
partner, authority of to give bill of sale, d9n. 
past advances, bill of sale for, when avoided, 109. 
pipes (gas, steam, and water) in factory or workshop exempted 

from Acts, 108. 
pledges, not within Acts, 105. 
possession, 

delay in taking, 110. 

taken by execution creditor, 99n. 

grantee, after act of bankruptcy, 101a. 
powers of seizure and sale, expressed to be exercisable without 

notice, 117n. 
priority among conflicting instruments, 118. 
promissory note, when a defeasance, 108. 
Registrar of Supreme Court, pale of chattels under direction 

of, 104. 
registration, see sub-heading *' Unregistered." 
eflfected, how, 111—113. 
judge may extend, 113. 
notice, amounts to, 113. 
order and disposition clause, takes out of, 100. 
priority affected by, 113, 120. 
reasons for, 99. 
renewal of, 101. 

judge may extend time for, 113. 
omission to cause, 100». 
time for, 113. 
transfers, of, 120. 
5iatisf action, 

filing memorandum of, 101. 
judge may order, 114. 
schedule, 

description in, sufficiency of, 106. 
fastened must be, at execution, lOow. 
necessity of, 105. 
unnecessary, where, 106. 
second bill of sale, incorporating first by reference, 108. 
sheep, see sub-heading " Stock, live," 
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BILL OF SALE, 

sifcnation of chattels, stating, 105n, 114. 
snccessive bills of sale, 100. 
stock, live, 

branded as specified, included in security, 114. 

defeasance clause does not apply to, 109. 

description of, 1 14. 

increase of, deemed included, 114. 

schedule of, unnecessary, 107. 

shear, mortgagor may, before default, 114. 

•* true owner," clause does not apply to, 107. 

unregistered instrument affecting, invalid as against 
purchasers, 114. 

wool liens over, 115. 
trade machinery, 

bill of sale over, 102—104. 

mortgaged with land, where, as to registration, 103, 104. 

within Acts, is, 103. 
transfers of all kinds of chattels instruments, 119, 120. 
stamping, bills of sale by way of mortgage, and transfers and 

discharges thereof^ exempt, 1*20. 
subsequent transaction is not a defeasance. 100. 
substituted fixtures, plant and trade machinery, 

defeasance clause does not apply to, 109. 

schedule of, unnecessary, 107. 

" true owner -' clause does not apply to, 107. 
unregistered instrument, 

bankruptcy, 

effect of, on, 99, 114, 115, 116. 
relates back to, lOln. 

execution creditor, as against, 99, 114, 115, 116. 

possession taken under execution, avoids, pro tanto, 99k. 
wool, 

defeasance clause does not apply to, 109. 

schedule of, unnecessary, 107. 

securities over, 1 15. 

shear, mortgagor of sheep may, before default, 114. 

" true owner " clause does not apply to, 107. 

unregistered instrument affecting, void against pur- 
chasers, 115. 

BOAT, 

under Chattels Transfer Act, 124. 

BOND, 

execution of, 190. 

Municipal Council, to, for performance of contracts involving 
labour, 190. 
W 
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BOND, 

stamping, 190. 

exemptions from, 

bonds to Crown, 190. 
money bonds, 190. 

BOOK DEBTS, see " Bill of Sale." 

BOROUGH COUNCIL, see " Municipal Corporation." 

BOROUGH UNDERTAKINGS, see "Special Loans," "Special 
Order," " Special Rates." 

hypothecation of debentures, temporarily, 96. 
loans on security of, 95—98. 
receiver, powers of, 97. 
sanction of electors to, 96. 
sinking fund for, 96. 

BRITISH INVESTMENTS IN COLONIAL STOCK, 140. 
BRITISH PROBATES AND ADMINISTRATIONS, see" Probate." 

BUILDING, 

contract, see " Agreement." 

distance between buildings in private streets and ways, 55. 

line, in boroughs, 55. 

open spaces required, in boroughs, 56. 

rooms, size of, in boroughs, 56. 

subject to Workers' Compensation for Accidents Act, 1900, 89. 

BUILDING SOCIETY, 

mortgage to, under Land Transfer Act, 211ft. 



CANCELLATION OF ADHESIVE STAMPS, 42. 

CANTERBURY ASSOCIATION, 
land held under, 8n. 

CANTERBURY EDUCATIONAL RESERVES SALE AND 
LEASING ACT, 1876, 195»i. 

CAVEAT, see " Land Transfer System." 

CERTIFICATE, 

of architects and others, see " Agreement." 
Judge of Native Land Court, 36, 37. 
licensed interpreter, 36. 

CERTIFIED COPIES and Extracts from Deeds Registry, 44, 45. 
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CHARGE, 

company, by, to be registered, 86. 

receipt vacates, 91 — 98. 

Testator^s Family Maintenance Act, under, 173. 

GHABOXNG ORDERS, 
registration of, 45. 

CHARITABLE PURPOSES, see "Religious, etc., Trusts." 

CHATTEL SECURITIES, see " Bill of Sale." 

CHATTELS REAL, 
estates in, d4. 

CHIEF RENTS, 9n. 

CHOSE IN ACTION, 

assignment of, 68. 

CLERKS, 

instruments as to services, by, exempt from stamp duty, 48. 

COLLATERAL SECURITY, see "Bill of Sale.'' 

COLONIAL PROBATES AND ADMINISTRATIONS, see 
** Probate." 

COLONIAL TREASURER, 

receipt by, on behalf of absent mortgagee, 93. 

COLONIES, dee also " New Zealand." 
English laws, application to, 5, 6. 
Statutes of, 

disallowance of, 6m. 

validity of, 6n. 

COMMENCEMENT OF TITLE 
from Crown, 49, 51, 61. 

New Zealand Company, 4n. 

COMPANY, 

agreement with, in consideration of paid-up shares, 47. 

contracting powers of, xlviii. 

corporate title of , xlviii. 

execution by, 34. 

incorporated in Great Britain, power of attorney by, 183. 

mortgage by, 86. 

** objects " of, as to purchase being within, 204n, 

official seal of, 34, 35. 

receipt for mortgage-money, by, 92. 

trustee, as, 151. 
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CONCEALMENT OF INCUMBRANCES. 61. 

CONDITION, 

desoribed, 32. 

condition may amount to a covenant, 25. 

CONDITIONS OF SALE, 
abstract, as to, 49. 
attested copies, cost of, 51. 
biddings, 50. 

commencement of title, 49, 51, 61. 
concealment of incumbrances, 61. 
crown grant, dedaction of title from, 49. 
custody of deeds, 51, 62. 
depreciatory, 61. 
deterioration of property. 53. 
epitome of title, 49. 
equity of redemption, legal estate in mortgagee, purcha-er of 

equity deemed to have bargained for, 53. 
expenses thereon on purchaser. 51. 
fencmg, 52, 58. 
fire insurance, 53. 
Land Transfer system, under, 
common conditions, 68. 
fencing, 59. 
leaseholds, 59. 

misdescription, condition as to, 59. 
mortgagee selling under direction of Registrar of 

Supreme Court, 61. 
plan, deposited, sale by, 59. 
production of certificate of title, where land mort 

gaged, 50. 
requisitions, 59. 
leaseholds, 

payment of rent, as to. 57, 58. 
performance of covenants, as to, 67, 58. 
production of lease at sale, 58. 
validity of lease or underlease, 57, 58. 
New Zealand Company, root of title from, 19. 
plan, as to sale by reference to, 50. 
power of attorney, as to sufficiency of, 52. 
production of deeds, 51, 52. 
puffing, 50. 

recitals made evidence, 50. 

Registrar of Supreme Court, Sale by mortgagee under direction 
of, 60. 61. 
appoints auctioneer, 60, 



INDEX TO TEXT »^2S 

CONDITIONS OF SALE, 

Kegistrar of Supreme Court, 

approval by Registrar of conditionB, 60. 

conducts salp, 60, 61;i. 

third persdn purchasing, 61. 

practice, 60. 

proper Registrar to act, 60. 

remuneration of, 61. 

statutory declaration of default, 61 . 

time of sale, 60. 
requisitions, time for, 50. 
reserved bid, 60. 
retracting bid, 50. 

CONFIRMATION ORDER, 36. 

CONSIDERATION, see also "Receipt for Consideiation Money," 
nominal consideration, 17. 
parol evidence of, 17, 
statement of, 17, 71. 

CONSOLIDATION, 

inapplicable to Land Transfer syotem, 208. 
of mortgages, 84 — 87. 

CONSOLIDATING STATUTES, see ''Statutes." 

CONSTITUTION OF NEW ZEALAND, In. 

CONSTRUCTION OF STATUTES AND INSTRUMENTS, 213—216. 

CONTINGENT INTERESTS, 
conveyed by deed, 68. 
incapable of conveyance in 1640, 2. 

CONTINGENT REMAINDERS, 
conveyed by deed, 68. 
liable to fail in 1840, 2. 
protected, 64, 65. 

CONTRACT, see " Agreement'* and •♦ Conditions of Sale." 

CONTRACTORS' AND WORKMEN'S LIENS, 88. 
materials, attaching to, 88. 
registration of, 46. 
retention of contract monies to meet, 47. 

CONVEYANCE, 

aliens, to or from, 70. 

appointees to, under deed or will, stamp duty on, 165. 

covenants, in, see under particular heads. 
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CONVEYANCE, 

Grown grant, before issue of, 6. 

deed necessary for various kinds of, 68. 

devisee, to, from trustees of will, 278». 

stamp on, 155. 
form of, in New Zealand, 63, 64, 72. 
grantor and others, to, 67. 
habendum unnecessary, 63. 

innocent assurance. New Zealand conveyance is, 63. 
legal personal representatives of mortgagee, by, 94. 
limitation, words of, unnecessary, 63. 
married woman, by, 4. 

to, from husband, 3. 
next of kin, to, stamp duty on, 155. 
obsolete forms of, abolished in New Zealand, 63. 
Official Assignee, by, 69. 
Public Trustee, by, 69. 
Registrar of Supreme Court, by, 70, 71. 
registration of, 80. 
religious, charitable or educational purposes, for, exempt from 

stamp duty, 155. 
stamp duty on, 77, 80, 155. 

live stock, or stock-in-trade, sold with land, 62. 
street, of disused part of, 71. 
voluntary, protected by registration, 44. 

Statute of Elizabeth, as to, 44. 

CONVEYANCER, 

unauthorised person acting as, zzviii. 

CONVEYANCING ORDINANCE, 
description of, 5, 6. 

sections corresponding with Properly Law Consolidation Act, 
xxviii. 

COPIES, 

certified under Deeds Registration Act, 44. 
registered, may be, under, 45. 

CORPORATION, 

certificate of correctness of instrument under Land Transfer 

Act, by, 38. 
contracting powers of, list of, zlviii. 
corporate names of, list of, xlviii. 
execution by, 34. 

under Land Transfer Act, 38. 
receipt for mortgage money, by, 92. 
trustee, an, 151. 
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COSTS. 

mortgagee's, 84. 

under Land Transfer system, 289n. 
taxation of conveyanoing, 243, 24^. 

COUNTY. 

contracting powers of Goanoil of, xlviii. 
corporate name of corporation of. xlviiL 

COVENANT TO STAND SEISED, 

assaranoe by, abolished in New Zealand, 63. 
permitted in England. 1. 

COVENANT(S). see also ander particular headings of instru- 
ments, etc. 

apportioning benefit of, 26/(. 

burden of, falling on testator's general estate, 169ff. 

declaration may amount to. 25. 

definition of. 25. 

devisee sued on speciality, 257i. 

fencing, as to, not noted on Land Transfer register, 53. 

heir, bound, when, 25. 

taking benefit, 26. 

sued on specialty, 25n. 
implied, 

express covenants, effect on, 28. 

married woman, covenants to be implied against hus- 
band. 27, 28. 

negativing, 28. 

statute, by, 28. 
incumbrances, against, 76, 77. 
indemnify, to, 27. 
joint, 27. 
legal personal representative taking benefit, 26, 21). 

taking burden, 28. 
production, furnishing copies, and safe custody of deeds, 52, 

77, 78. 
proviso may amount to, 25. 

realty bound by, under Administration Act, 26. • 
recital may amount to, 25. 

rent and covenants, as to, in assignments, 78. 79. 
reversion, covenant with all persons interested in, 25. 
running with land, 26 — 31. 

assigns must be covenanted for, when, 29. 

chose in action, covenant will not run with, 31. 

incorporal hereditament, run with, where entered into 
with grantee of, 30. 
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C0VENANT(8), 

ranning with land, 

land not dealt with, will not run with, 30. 

landlord and tenant, burden runs at law only between, 
29. 

personal property, covenant will not run with, 31. 

power of appointment, covenant with person having, 
does not ruD, 30. 

rent, covenant will not run with, 31. 

rent-charge, qtuere, whether covenant runs with, 31. 

restrictive covenants, 29, 30. 

reversion, covenants run with, 27n. 

under-lessee, covenant will not run to, 30. 

restrictive covenant binds in equity, 29, 31. 
several, 27. 

specialty debts rank with simple contract debts, in adminis- 
tration, 25. 
title for, 73 et teq. 

acts, etc., included in, 73, 75. 

conveyance, in, 73. 

covenantees, 76. 

covenantors, 76. 

English statutory, 74» 75». 

freedom from incumbrances, exceptions, 75, 76. 

instruments, in, see particular heads. 

married woman, in conveyance of, 76. 

qualification of, 73, 75. 

CROPS, see " Bill of Sale." 

CROWN, see also »' Crown Grant," " Crown Lands." 
agreements with, exempt from stamp duty, 48. 
appraisements and valuations for, exempt from stamp 

duty, 190 
awards, where, a party, exempt from stamp duty, 190. 
bonds to, exempt from stamp duty, 170. 
conveyances to and with, exempt from stamp duty, 79, 80. 
dedication of road, not implied against, 201. 
light, whether subject to Prescription Act, as to, 24n. 
limitation, words of, in assurance to, 20. 
Registrar, District Land, may protect interests of, 197. 
title of, to territory of New Zealand, 8h. 

CROWN GRANTS, see also " Crown Lands." 
ante-vesting date, 8. 
cancellation of, 9n. 
construction of, 9. 
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CBOWN GRANTS, 

conveyance before issue of grant, 8. 
correction of errors in, 9h. 
deduction of title from, 49. 
impeachment of, 9fi. 
iasue of, 8. 
registration of, 10. 

instruments prior to issue of grant, 10. 
reUte back to death of peison originally entitled, or to date of 

transfer-by him, 8, 9. 
repeal of, 9-n. 
roads, reseryation of, 9;i. 
seaward boundaries of granted land, 9 
stamp duty, exempt from, 79. 

rmOWN LANDS, see also »' Crown," -Crown Grants." 
adverse possession of, 10. 

Land Transfer system, oome automatically under, 194. 
Light and Air Act, 1894, subject to, 24. 
right (statutory) of selectors to call for legal estate, 9. 
selection of, 8h, 9. 

CURTESY, 

tenancy by, 4n. 

CUSTODY OF DEEDS. 51, 52. 



DATE, 

deed of, 

' execated at dififerent times, 14. 
presumption as to, 14. 

several instruments bearing the same date, 14. 
foundation of colony, of, 1. 

DEBENTURES, 

borough loans, for, 96. 

Chattels Transfer Acts, not within, 102. 

DEBTS, 

burden of covenant falling on testator's general estate, 169n. 

Aiortgage, charged on devised land, 171. 

proportionate abatement of Bpecifically devised and bequeathed 

properties, 168, 169. 
real estate, assets for, 160, 169. 

DECEASED PERSONS' ESTATES DUTIES, 

banker's certificate of balance required, 260, 265. 
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DECEASED PERSONS' ESTATES DUTIES, 

bond to Government, where administration, issued prior to 

payment of duty, 259. 
duties, list of, and enactments respecting, 261, 263, 264. 
statement required by Government, 259 et seq, 

DECLARATION, 

described, 32. 
may amount to, 25. 

DECLARATION OF TRUSr, see •' Bill ol Sale.'^ 

religious, etc., purposes, for, exempt from stamp duty, 155. 

DEDICATION, 

Crown, nut implied against, 201. 
compulsory, of roads and streets, 54. 
exempt from stamp duty, 79. 
Land Transfer Act, under, 201 », 205. 

DEED, 

acknowledgment of, see '* Acknowledgment." 

attestation of, see " Attestation." 

commencement of, 14. 

custody of, 51, 52. 

date of, 14. 

definition of, 37, 46. 

deposit of, 82. 

execution of, see *' Execution." 

formal parts of, 14 et neq. 

indenting unnecessary, 14. 

necessary for certain conveyances, etc., 68. 

parentheses in. 13. 

person not named may be taken under, 15. 

pledge of, 182. 

punctuation of, 13. 

registration of, see '' Registration." 

stamping of, see '* Stamping." 

verification of, see " Execution." 

DEED OF Glt^r. 

defined. 165. 157. 
duty on, 155 — 158. 

DEED POLL, 

commencement of, 14. 

DEEDS REGISTRATION ACT, see Registration." 

DEPOSIT, 

deed, of, 52. 
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DEPOSITED PLAN, i 



DESCENT, 

altered rules of, 360. 

DESTITUTE PERSONS ACT, 
incambrances under, 91. 

DETEBIORATION 

of property sold, 53. 

DISCLAIMER, 

deed or matter of record necessary for, 191. 
lease, of, under Land Transfer system, 209. 
married woman, disclaimer by, of land, 2, 191. 

power, 188, 189. 
oral, in England in 1840, 2. 
power, of, 2n, 188, 189. 
registration of, 191. 
stamp on, 191. 

DISTRESS, see " Bill of Sale," " Lease," " Mortgagee." 
agisted stock, can be taken under, 100, 101, 128. 
goods of tenant or person in possession, only, can be taken, 

100, 128. 
landlord's preferential cUlm, in bankruptcy, 128. 
mortgagee, by, 85, 207, 208. 
rent-charge, for, 3n. 
successive distresses prohibited, 128. 
year's rent only can be distrained for, 128. 

DISTRIBUTION, 

altered rules of, 160, 164—166. 

DISTRICT AGENCIES, see "Registration." 

DIVIDING FENCE, 62, 58. 

DIVORCE, 

life interests, as afifeoting, 143. 

DISTRICT RAILWAY COMPANY, see "Railway Company." 

DOMICIL, see " Probata." 

DOWER, 4n. 

Dower Act, 1883 (Eng.), made retrospeotiye, 69. 
Dower uses employed in England, 68. 
obsolete under administration Act (N.Z.), 69. 

DRAFTING, 

suggestionB on, 11— 18. 
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DRAINAGE BOARD, 

contracting powers of, zlviii. 
corporate name of, zlviii. 

DRAINAGE CHARGES, 129. 

•* DUMPOR'S CASE," 
rule in, 2. 

EASEMENTS, see also '' General Words.'* 
air, access of, 23, 24. 

pollution of, 24. 
continuous advantages created by common owner pass under 
grant of easements *'held or enjoyed" with premises, 22, 28 
extinguished by unity of possession, pass under words *' held 

or enjoyed " with premises, 22. 
gross, in, 28. 
implied grant of easements, 23. 

reservation, 23. 
legally appurtenant, pass without mention, 28. 
light, access of, 23, 24. 
way of necessity, 23. 

EDUCATION BOARD, 
agreement with, 47. 

EDUCATIONAL PURPOSES, see -Religious, etc.. Trusts." 

ENGLISH LAWS, see also " Imperial Statutes." 
' application of, to colonies, 5, 6. 
brought by first settlers, 4. 

declaratory Act, 4. 
not adopted in New Zealand, see Preface, 
tests to be applied, 4, 4n. 

ENOUSH PRECEDENT BOOKS, 
use of, 12. 

ENTAIL, 

barring of estates tail, 4. 
permitted in New Zealand, 68. 

ENTRY, RIGHT OF, 

assigned by deed, 68. 

incapable of conveyance in 1840, 2. 

EPITOME OF TITLE, 49. 

EQUITABLE INTERESTS, 

agreement, under, no ad valorum duty, 62. 

recognised, notwithstanding "prevalence of equity," 107;i. 
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EQUITY OF REDEMPTION. 

legal estate in mortgagee, purchaser of, deemed to have bar- 
gained for, 53. 

ESCROW, 

delivery as, 33. 

ESTOPPEL, 

- covenants for title do not create, 161n. 
recital, creates, 15, 16. 

EXCEPTION from parcels, 21. 

EXCHANGE, 

agreement for need not to be by deed, 191. 

deed necessary, 191. 

Public Trustee with, 67. 

re-entry, formerly created right of, 19, 20 

stamping, .191. 

street diverting purposes, for. 71. 

trustees by, 1 44. , 

warranty, creating, 19. 

writiug required for, by Htatate of Frauds, 2. 

EXECUTION, 

alterations during, 37. 

attestation of, see " Attestation." 

attorney, by, 34. 

company, by. 34. 

corporation, by, 34, 38, 71. " 

deed, of, 33. 

different times, at, 14, 37. 

joint tenants, by, 37. 

Land Transfer Act, under, see " Land Transfer Sy.stem." 

Native, by, 35, 36, 38, 119. 

Official Assignee, by, H5. 

Registrar of Supreme Court, by. 6. 

verification of instmments executed abroad, 40. 41. 

EXECUTORS, see " Trustees' and Executors' Powers." 
attorney of, liability of, 176. 
commission of, 176. 
conveyance by, to devisee, 278m. 
new, appointmeut of, 177. 
number of, 177. 
Public TruKtee may be, 178. 
relinquish trust, may, 167. 
retainer, right of, 171. 
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EXECUTORY INTERESTS, 
conveyed by deed, 168. 
incapable of conveyance in 1840, 2. 

EXECUTORY USES, 64. 

EXPECTANCIES, 

not to be assigned, 68. 

EXPENSES 

of production, verification, etc., 51. 

EXTRACTS, 

certified, from Deeds Registry, 44. 



FACTORY, 

subject to Workers' Compensation for Accidents Act, 1900, 

FAIR WAGES, see " Wages." 

FAMILY HOMES PROTECTION ACT, 1896, 
oatline of, 158n. 

FEES, 

under, 

Chattels Transfer Acts, 258. 
Deeds Registration Act, 253. 
Land Transfer Act, 255. 

FENCE. 

covenant to, 

construction of, 131. 
not noted on Land Transfer register, 53. 
dividing, 52, 53. 
liabilities under Fencing Act, 1895, 88, 130. 

FEOFFMENT, 

defined, 63. 

permitted in England, 1. 

writing required by Statute of Fi-auds, 2. 

FIRE INSURANCE, 

condition as to, 53. 
trustees, by, 147. 

FIRM, 

party to deed, 14. 

FIXTURES, see '• Bill of Sale." 

tenants' danger of losing on implied surrender, 193, 
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FOREIGN PROBATES AND ADMINISTRATIONS, see "Probate." 

FORFEITURE, 

relief against, 133. 

FORMS, 

implied in England, Preface. 

FREEDOM FROM INCUMBRANCES, 
covenant for, 75, 76. 

FRAUDULENT PREFERENCE, 110. 

FURTHER ASSURANCE, 

covenant for, in mortgage, 83. 
stamp on, 79. 

FURTHER CHARGE, 

confirmation of conveyance in, 91. 

FUTURE INTERESTS. 

conveyed by deed, 68. 

incapable of conveyance in 1840, 2. 



GENERAL WORDS, see " Easements." 

addition required in statutory form of conveyance, 22, 23. 

GORSE, and other noxious growths, 

liability under Acts relating to, 88. 

GOVERNMENT, 

agreement with, for works, 47. 

by, exempt from stamp duty, 48. 
valuation for stamping purposes, 79. 
trustees' investments, 142. 

GOVERNOR, 

powers under Merchant Shipping Act, 121. 

GRANT, 

creating warranty, 19. 

GUARANTEE. 

is not a defeasance, 108. 

GUARDIAN, 

appointment of, 168. 
Public Trustee as, 178. 

HABENDUM, 

office of, 24, 25». 
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HAIjF-CASTE. 

defined, 36fi. 

HARBOUR BOARD, 

agreement with, 47. 
contracting powers of, zlviii. 
corporate name of, xlviii. 

" HEIRS," 

use of word, 20. 

HOLIDAY, 

stamping, last day for, 41 

HOSPITALS, CHARITABLE AID BOARDS, AND SEPARATE 
INSTITUTIONS, 

contracting powers of, xlviii. 
corporate names of, xlviii. 

HUSBAND, 

conveyance to, and from wife, 8, 66. 
curtesy, tenancy by, in wife's freeholds, 4n. 
life estate in wife's freeholds, 4n. 
personal property of wife, interest in, 4m. 



ILLEGITIMATES, 

succession to property of, 164. 

IMPERIAL STATUTES, 

apparently in force in New Zealand, xiv, xviii. 

corresponding with P. L. G. Act, xx. 

not adopted in New Zealand, xvii. 

passed after 1840, do not affect colony unless so expressed, 5. 

INCUMBRANCES, 

concealment of, 61. 

covenant against, 76. 

freedom from, covenant for, 76, 76. 

statutor , 87—91. 

INDEMNIFY, 

covenant to, 27. 

INDENTING, 

unnecessary, 14. 

INDUSTRIAI. UNIONS, 

contracting powers of, xlviii. 
corporate names of, xlviii. 
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INFANT, 

agreement by, 56. 

lands of, can be brought under Land Transfer Bystem, 195. 

life assurance policy, transfer to, 125n. 

mortgagee, reconveyance by vesting order, 93. 

settlement by, 146, 147. 

will of, 166. 

INNOCENT ASSURANCES, 

conveyances in New Zealand are, 68. 

INSTALMENT, 

relief from forfeiture, for non-payment of one, llln. 

INSURANCE, see " Fire Insurance.'' 

against workers* claims for accidents, 90. 

INTERCOLONIAL PROBATE, see "Probate." 

INTERPRETATION ACT, 1888. 

provisions of, relating to conveyancing, 217. 

INVESTMENT, 

of trust monies, 138 — 148. 



JOINT TENANTS, 

execution by, 37. 

partition between, 192. 

tenants in common may declare themselves, 67. 

JUDGMENT, 

Magistrate's Court, of, removal of, 45. 
rates, for, registration of, 45. 
registration of, 45. 

satisfaction of, 45. 



KERMADEC ISLANDS, In. 



LAND, 

compulsory taking of, 91. 

Workers' Compensation for Accidents Act, 1900, subject to, 89. 

LAND FOR SETTLEMENTS CONSOLIDATION ACT, 1900, 
taking land under, 91. 

LAND TRANSFER ACT, 

saving of, in P. L. C. Act. 246. 
X 
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LAND TRANSFER SYSTEM. 

absentees, Registrar may protect interests of, 197. 
adverse possession, effect of, 200, 208. 
applicant's title deeds, inspection of, 194n. 
appointments under powers, 205. 
assarance fund, 

UabUity of ,202. 

limitations to, 203. 
attorney, see sub-heading '* Power of Attorney." 
attornment to mortgagee, 207, 208. 
bankruptcy, 

disclaimer on, 209, 210. 
transmission on, 196. 
bringing lands under, 194, 195. 
caveats, 

agreement for purchase, to protect, 48. 
effect, etc., of, 197, 198. 

omission to lodge, no claim on assurance fund, 208. 
private individuals, by, 197. 
Registrar, by, 196, 197. 
removal of, 198n. 
certificate of title, 

inconclusive, when, 201. 
production of, on sale of mortgaged land, 59. 
successive estates, for, 205. 
company, objects of, whether purchase within, 204» 
conditions of sale of laud under, see " Conditions of Sale." 
consolidation of mortgages, doctrine of, does not apply, 208. 
corporation, 

certificate of correctness by, 88. 
execution by, 88. 
corporation seal, improper use of, no claims a^nst assurance, 

fund for, 203. 
costs, mortgagee's, 289n. 

covenants, noted on register, should not be, 206. 
Crown, Registrar may protect interests of, 197> 
death, transmission on, 196. 
easements, 

adverse enjoyment does not confer, 202. 
creation of, 206. 

omission or misdescription of, 201. 
equities, 

enforced, 196. 

priorities of under unregistered instruments, 198r 
deposited plan, 59, 205. 
feesy 255, et seq. 
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LAND TRANSFER SYSTEM. 

oredit for application fees, 258. 

forms, solicitors' and land brokers' own, sealed fiee of oharge, 

258. 
forgery, 200, 201. 
fraud, 

aotoal fraud, 199. 

certificate of title, vitiated by, 201. 

equitable fraud, 199, 201. 

power of attorney, as to, 184. 
husband, transfer by to wife, 205. 
incumbrance, discharge of, 209. 
infants. Registrar may protect interests of, 190. 
instruments (generally), 

attestation of, 38. 

certificate of correctness of, 38. 

deed, have effect of, 204. 

executed, may be, before grantor registered, 204. 

execution of, 38. 

registered, implied condition that instrument can be 
204. 

registration, until, operate only in equity, 204. 

verification of, when executed abroad, 41. 
joint tenants, 197n. 

lands coming automatically under, 194. 
lease, 

assignee of, liability of, after assignment over, 207n. 

assignment of, in breach of covenant, 205n. 

disclaimer, by Official Assignee, of mortgaged lease 
209, 210. 

merger of mortgaged lease in the fee, 207n. 

mortgagee's consent necessary to, 207. 

purchase, right of, may be given, 207. 

re-entry under, 207. 

surrender of, 207. 

term of, 206. 

transfer of, 204, 205. 
lunatics, Registrar may protect interests of, 197. 
marriage, transmission on, 196n. 
married woman, 

application by, to bring land under Act, 195. 

execution by, 38. 

Registrar may protect interests of, 197. 

transfer by, to husband, 205. 
mortgage (see also ** Mortgagee ") 

building society (unincorporated) to, 211n. 
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LAND TRANSFER SYSTEM, 
mortgage, 

consolidation, doctrine of, does not apply to, 208 

costs, mortgagee's, 289ft. 

covenants in lease, charged by, 209. 

disohaige of^ 209. 

lease, power to, in, 209. 

legal estate does not pass under, 207. 

sale, power of, under, 208. 

agreement to lease, with parchastng daofle, a 

valid exercise of, 208n. 
stipulation for sale without notice, 287. 

transfer of, 204, 205. 
mortgagee, 

application by, to bring lender mider the Act, 195. 

attoi^ment to, 207, 208. 

certificate of title, can hold, 208. 

consent of, to application, 195. 
to lease, 207. 
to sarrender of lease, 207. 

disclaimed lease, rights of under, 209. 

distress by, 207, 208. 

entry into possession by, 207, 208. 

legal estate, consequences of absence of, in, 207—209. 

lease by, 207—209. 

leaseholds of, privity between, and lessor, 208. 

undivided share, liability while in poBseBsion, 
209n. 

possession, suing for, 207, 208. 

protection of, under Land Transfer Act, 198—201. 

recovery of rent by, 207, 208. 

sale by, under Registrar of Supreme Court, 209, 277n. 

transfer by, to purchaser, under power of sale, 208. 
Native, see " Native." 
no survivorship, 197. 

notice, register is, of what would be discovered by a search, 208 
occupation, evidences of, required to be shown on plans, 200 
office, appointment or succession to, transmission on, 196fi. 
outstanding interests, 202. 
parcels, 

misdescription of, 201. 

possession, when evidence of, 206. 
plan, see *' Deposited Plan." 
power of, 

appointment, exercise of, 206. 

attorney, 

execution of, 184. 
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LAND TRANSFEB STSTEM, 
power of, attorney, 

deposit of, 184. 
execution of, 184. 
form of, 183. 
relocation of, 184. 

in force antil notice of, received, 182, 188. 
private streets, see " Streets." 
provisional registration, 202. 
purchasers, under, protected, 198 — 201. 
re-entry, 207. 

registered, implied condition that instrument can be, 204. 
Registrar (District Land), 
caveats by, 196, 197. 
discretion of, 

applicant's deeds, in allowing inspection of, 194n. 
bringing land under Act, in, 194n. 
duty of, ' 

to note Borough Council's conditions as to 

private streets, etc., 206. 
to register transfer of lease, in breach of 

covenant, 205n. 
to register instrument under a transmission, 

196n. 
to register transfer to company, without inqairing 

whether within ** objects," 204n. 
where conflicting equitable claims to priority 
arise, 198n. 
trustee, as a, 197. 
Registrar of Supreme Court, sale by mortgagee under, 209, 277. 
Registration, 

effect of instrument, until, 204. 

essential for protection of purchaser or mortgagee, 200. 
generally, 20 in. 
provisional, 202. 

right of lessee to purchase, protected by, 2U7. 
registration abstract, 210. 
regulations under, 257, 258. 
remainders, limitation of, 206. 
reserves, 

brought under system, 195. 
certilicate of title, unauthorised inclusion in, 201. 
deposited plan, shown on, 205. 
reversions, 

bringing land under system, does not destroy, 195. 
limitation of, 205. 
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L^ND TRANSFER SYSTEM, 
rights of way, 

oonditioDB imposed by Borough Coanoil to be noted, 206. 

deposited plan, under, 205. 
road, 

certificate of title, unauthorised inclusion in, 201. 

dedication of, 201n, 205. 
search, 

omission to, claim on assurance fund lost by, 203. 

register notice of what would be discovered by a, 208. 
settlements, 146. 
streets, private, conditions imposed by Borough Oonnoil to be 

noted, 206. 
surrender of lease, 207. 
survivorship, 197. 
transfers, 204, 205. 

Registrar of Supreme Court, by, 277a. 
transmission on death, etc., 196. 

trustee, appointment or succession as, transmission on, 196. 
trusts not recognised, 196. 
undivided shares, brought under, 195. 
vesting orders, 205. 

LANDLORD, see *' Lease.*' 

crops, where security over, rights of landlord saved, 116. 

LEASE, see *• Leaseholds." 
agreement for, 

registration, 167. 

specific performance of, 127. 

stamping, 136. 

writing necessary, 127. 
apportionment of rent, 132, 183. 
Borough Councils, 

leases by, 134, 135. 
condition or covenant against assigning, etc., 

assigns must be named in covenant, 182. 

breach of, what constitutes, 131. 

not destroyed by license given, 131. 
covenants, see sub-headings " Implied Covenants." 

estoppel, will run with the land by, 132. 

fence, to, construction of, 131, 

implied, see '* Implied Covenants." 

title for, 132. 

special, 130. 
deed, when necessary, 127. 
disclaimer by Official Assignee, 136n. 
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LAKD TRANSFER STSTEM, 
distresa, see '* Distress." 

sDspended for 21 days where lease by deed^ 127. 
drainage charges, 129. 
Fencing Act, liabilities onder, 130. 
forfeiture of lease or right of purchase, relief against, 188. 
implied covenants, caution as to frame of negativing dause, 

182n. 
implied covenants by lessee, 

pay rates, to, 128. 

compared with full express covenant, 129. 

pay rent, to, 128. 

repair, to, 129. 

measure of damages in case of fire, 130. 
implied covenants by lessor for title, 132. 
implied powers in lessor, 

entry and inspection, of, 182. 

re-entry, of, 132. 

compared with English form, 132. 
implied tenancy, 137. 

Land Transfer lands, of , see " Land Transfer system." 
Leases and Sales of Settled Estates Acts, leases under, 134. 
lessor, liability of, on covenant to repair exterior, 130. 
local authorities, 

leases by, 135. 

of lands taken for public purposes, 135. 
married woman, covenants (and powers) implied against (and 

in) husband, 134. 
Noxious Weeds Act, liability under, 129. 
paving expenses, 129. 
Public Trustee, leases by, 136. 
registration of, 137. 

lease, or agreement for lease, for not exceeding 7 years 
cannot be registered, 137. 
religious, charitable, educational, and scientific purposes, 

leases by trustees for, 135n. 
reserves, leasing of, 186n. 
reversion, 

merger of, 133. 

severance of, 188, 184. 
sanitation expenses, 129. 
stamping, 136, 137. 
street, of disused, 71. 

trustees, by, see ** Trustees' and Executors' Powers.'' 
writing required for, by Statute of Frauds, 2. 
year, for one, how created, 127. 
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LEASE AND RELEASE, 

mode of oonveyance in England in 1840. 1. 

LEASES AND SALES OF SETTLED ESTATES ACTS, 
leases under, 1S4. 
sales nnder, 145. 

LEASEHOLDS, 

assignment of, 78, 79. 
conditions of sale as to, 57 — 59. 

LEASING, 

trustees* powers of, 144. 145. 

LEGAL INTERESTS, 

recognised, notwithstanding prevalence of equity, 107n. 

LICENSE, 

assign, etc., to, 2n. 

LIEN, 

contractors' and workmen's, 45, 47, 89. 

mercantile, see " Ship." 

vendor's, for unpaid purchase monej, abolished in N.Z., 67. 

LIFE ASSURANCE POLICIES, see also " Policy Monies." 
absolute transfer, 

form of, 125. 

infant, to an, 135n. 

registration of, 125. 

unregistered, validity of, 126fi. 
debts, to what extent exempt from payment of, 169t 170. 
equities enforced, 126. 
execution of instruments, secretary may require evidence of 

signatures, 126. 
legacies, to what extent exempt from payment of, 168, 170. 
mortgage, 

assignment of, 136. 

discharge of, 126. 

execution of, 125 

form of, 126. 

registration of, 125. 
registration is only for protection of Insurance Company, 136. 
stamping, instruments exempt from, 126. 
trusts are declared separately, 126, 146. 

LIFE ESTATE, 

can be brought under Land Transfer system, when, 194, 195] 

LIGHT, 

see " Crown," '* Easements." 
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LmiTATION, 

aotioDs, of, 

adverse possession of Grown lands, 10. 

Nullum Tempui Aot, 6n. 

periods in England and New Zealand, 3n. 
futuro, in, 64. 
words of, 

Crown, ill assurances to, 20. 

fee, anneoessary to pass, 20, 68, 64n. 

surrenders, none in, 20. 

LIS PENDENS, 

registration of, 45. 

LIVE STOCK, 

see •' Bill of Sale." 

sold with land, stamp duty, 62. 

LIVEBY OF SEISIN, 

assarance by, abolished in New Zealand, 63. 

LOCAL AUTHORITIES, 

agreements with, 46, 47. 
oontracting powers of, list of, xlviii. 
corporate names of, zlviii. 
leases by, 136. 
loans to, 96—98. 

LOCKE KING'S ACTS. 71. 

LUNATIC, 

lands of, can be brought under Land Transfer system, 196. 
mortgagee, recouveyanoe by vesting order, 98. 



MAGHINEBT, see " BiU of Sale." 

subject to Workers' Compensation for Accidents Aot, 1908, 89. 

MAGISTBATE'S COUBT, 

removal of judgment of, into Supreme Court, 45. 

MAINTENANCE, 

testator's family, of, 172. 

MAOBI, see " Native." 

MABBIED WOMAN, see also <* Husband." 

acknowledgment by, see " Acknowledgment." 

agreement by, 66. 

bill of sale, by, see *' BiU of Sale." 
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liAHRIED WOMAN, 

oonveyance of. land in England in 1840, by, 4. 

to or from husband, 8, 66. 
cwvenants (and powers) implied against (and in) hosband, 
27. 20, 184. 

for title in conveyance by, 76. 
direction by, to pay money, execution of, 188. 
disclaimer by, 

of, land, 2, 191. 
power, 165, 166. 
disposition, by, of money to be invested in land, 4. 
proceeds of sale of land, 4. 
reversionary interest in proceeds of sale of 

land, 4. 
reversionary interest in pore personalty, 4, 
66. 
under Married Women's Property Acts, 66. 
distribution of property of deceased, 166, 166. 
dower of, see t' Dower." 
execution by, under Land Transfer Act, 88. 
executrix, as, 168. 
freeholds of, curtesy (tenancy by), in husband, 4n. 

life estate in, 4n. 
paraphernalia of, 4n. 

partner, becoming, consent of husband necessary, 92. 
personal property, husband's interest in, in, 
powers of attorney by, 184. 

release of, by, 188, 189. 
statutory, implied in husband, 81. 
shares in company, taking, 198. 

transfer by husband to, regard to be had to amended laws of 
distribution, 148. 

BCAXIMS, 

expressio uniiu est exchmo aUeriutj 26. 

exprettum facit cesmre taeitmn, 28. 

Folia demotutratio non nocet^ 20. 

Omnia prtBtumanlsar rite esse acta, 70. 

Verba chartarum fortuis accipiuntur contra proferentem, 9. 

MERCHANT SHIP, see " Ship." 

MERGER, 

law of, assimilated with equity, 67. 
reversion, of, 2. 

••MESSUAGE," 

meaning of, 21. 
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MINE, 

Babjeofc to Workers* Compensatioii for Acoidents Act, 1900, 89. 

MINING COMPANIES, 

oontracting powers of, xlviii. 
corporate names of, xlviii. 

MISDESCRIPTION, 

conditions as to, 59. 

MISTAKE, 

rectification, for mntoal, 76. 

MORTGAGE, 

agreement to, 82. 

stamp duty, exempt from, 98. 
attornment clause in, 86, 86. 

Boroagh undertaking, over, see " Borough Undertakings." 
company, by, register of, 86. 
consolidation of, 84, 87. 
costs under, 84. 
covenants in, 

for further assurance, 83. 

payment of principal and interest, 82, S6. 
quiet enjoyment, 8S, 84. 
tiUe, 82, 86. 
deposit of title deeds, mere, does not constitute equitable, 82. 
English precedents, use of, 86, 87. 
equitable, 88. 
foreclosure abolished, 81. 
forms of, 88 — 85. 

incumbrances, statutory, affecting security, 87^91. 
joint account clause in, 94. 

Land Transfer Act, under, see " Land Transfer system *' 
lease, power to mortgagee to, 88. 
leaseholds, of, 

consent of lessor to, extends to assignment under power 
of sale, 95. 

covenants as to, insurance (fire), 96. 
rent, etc., 94. 

nominal reversion, trust of, 96. 

registration of, 98. 

trustees lending on, title required by, 96. 
married woman, by, 86. 
notice to pay off, 84, 92. 
power of sale, 83 ; see sub-heading " Sale.'* 

in mortgage by married woman, 86. 
Public Trustee, by, 86. 



848 INDEX TO TEXT 

MORTGAGE 

parohase, power to mortgagee to lease, with option to, 83. 
reoonveyance, 92. 

legal personal representatives, by, 94. 

stamp duty, exempt from, 98. 

sarvivors of mortgagees, by, 94. 
registration of, 98. 
release of, 

legal personal representative, by, 94. 

notice by mortgagor to pay off, 92. 

receipt, by, 91, 92. 

attestation of, 92. 
effect of, 92, 93. 
registration of, 92. 

reconveyance, by, 92. 

stamp duty, exempt from, 98. 

vesting order, by, 93. 
sale, 

legal personal representatives of mortgagee, by, 94. 

under old form of New Zealand mortgage, stopped on 
payment of arrears of interest, 84. 
stamping, exempt from, 98. 
statutory incumbrances, affecting security, 87 — 91. 
term certain, 

form of mortgage for, 88—85. 

notice, whether necessary, to pay off at end of, 84. 
Testator's Family Maintenance Act, 1900, under, 172. 
transfer of, 

legal personal representative, by, 94, 252. 

stamp duty, exempt from, 98. 
uncalled capital, of, 86. 
unpaid capital, of, 86. 
Workers' Compensation for Accidents Act, 

charges under, take precedence of, 90. 

saving of securities existing at conunencement of 
Act, 90, 91. 

MORTGAGEE, 

absent. Colonial Treasurer receives mortgage money, 93. 
covenant by, 

against incumbrances, 76, 77. 

for production and safe custody of deeds, 52, 77, 78. 
crops, saving of rights of mortgagee of land, 115. 
distress by, 85. 

fence, not liable to, if not in possession, 88. 
gorse and other noxious growths, liability under Acts relating 
to, 88. 
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MORTGAGEE, 

poBsession by, 82, 84. 

rooovery of, 86, 86. 

prove in bankraptoy, may, for balance dae after sale throagh 
Registrar, 81. 

Rabbit Nnisance Act, liability under, 88. 

rates, liable for, 87, 88. 

sale by, see ** Conditions of Sale," ** Registrar of Supreme 
Court." 

sue mortgagor, may, for balance due after sale through Regis- 
trar, 81. 

MORTGAGOR, 

liable for balance, after sale throagh Registrar, 81. 
possession by, after default, 82n. 
suit for, by, 228. 

MUNICIPATi CORPORATIONS, 
agreements with, 46, 47. 

bond to, for performance of conditions of labour, 190. 
contracting powers of, xlviii, xliz 
corporate names of, xMii, xlix. 
leases by, 134, 135. 

MUNICIPAL UNDERTAKINGS, see " Borough Undertakings." 



NATIVE, 

alienation by, 35. 

attestation of execution by, 85, 36« 

bill of sale by, 119. 

certificate in lieu of confirmation order, 37. 

of judge, where Native understands English, 86. 
licensed interpreter, 36. 
confirmation, implied condition as to, under Land Transfer 

system, .204 
confirmation order, 36, 87. 
defined, 36. 

execution of deed by, 85, 88. 
half-caste, defined, 36n. 
infant, cannot make will, 166. 

land, comes automatically nnder Land Transfer syetem, when 
freehold, 194. 
definition of, 35n. 
order-in-council appointing trustees of infant, registration of, 

196». 
plan on deed by, 86. 
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NATIVE, 

probate of will of, afiFects realty, 179. 
registration of instrument by. 45. 
translation, 36, 46. 
understanding English, execution by, 36. 

NEW TRUSTEES^ see ** Trustees." 

NEW ZEALAND, see also '* Colonies." 
boundaries of, In. 

Company, see " New Zealand Company.'* 
eonstitution (representative) acquired by, In. 
Crown's title to the territory of, 8n. 
date of foundation of colony of, 1. 
English laws, application of, to, 5 — 6. 
provinces, former, of. In. 
separate colony, created a. In. 
statutes, of, 

disallowance of, 6n. 

principal, relating to conveyancing, xix. 

validity of, 6n. 
stock, British investments in, 140. 

NEW ZEALAND COMPANY, 

registration of instruments before execution of conveyance by, 

10. 
root of title, from, 49n. 
sub-purchasers from, protected, 9n. 

NOMINAL CONSIDERATION, 

carries ad valorem stamp duty, 79. 

NOMINAL REVERSION, 95. 

NOTICE, 

Land Transfer register is, 208. 

priority by registration of deed, when affected by, 43. 

registration of bill of sale, amounts to, 118. 

NOXIOUS WEEDS ACT, 129. 



OBSOLETE FORMS, 

of assurance abolished in New Zealand, 68. 

OFFICIAL ASSIGNEE, see also *> Bankruptcy,*' 
conveyance by, 69. 
execution by, 35. 
sales by, 56. 
vesting of property in, 69. 
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OFFICIAL SEAL, 

of company, 84, 35. 

OPEN SPACES. 

baildiDgs to have in boroughs, 56. 

OPEBATIVE WORDS, 19, 20. 

qualifying expresuons in, 76n, 77n. 

OPINIONS, Bee "Advising." 



PARAPHERNALIA, 4n. 

PARCELS, 

boundaries, 21n. 

construction of, 20, 21n. 

description of, 20, 21. 

erroneous addition to, 20. 

exception from, 21. 

plan of, 21. 

possession, evidence as to, 206. 

reservation from, 21. 

road forming boundary of, 22n. 

seaward boundary, 9. 

streams, title to middle thread of, 21, 22. 

PAJIENTHESES, 18. 

PARTIES, 

arrangement of, in draft, 11. 
- associations made, 14. 
defined classes of persons made, 14. 
firms made, 14. 

persons not named, may take, 15. 
Registrars of Supreme Ck)urt, description of, 70. 
several parts, of, execute but once, 11. 

PARTITION, 

agreement for, need not be by deed, 192. 

deed necessary for, 191. 

intestate's real estate, of, 191. 

joint tenants, between, 192. 

sale in lieu of, 192. 

stamp duties on, 192. 

tenants in common, between, 192. 

testators' real estates, of, 192. 
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PARTITION, 

trustees, by, 144, 163. 

writing required for, by Statute of Frauds, 2. 

PARTNERSHIP, 192. 

authority of partner to give bill of sale, 99n. 
married woman beooming partner, consent of husband neces- 
sary, 192. 
stamp duty, 193. 

PAVING EXPENSES, 129. 

PENDING SUIT, 

registration of, 45. 

PLAN, 

appointments of new trustees, unnecessary on, 158. 

deposited, under Land Transfer system, 59, 205. 

Native, necessary on deed by, 36. 

oooupatious to be indicated on, under Land Transfer system, 

200. 
registration, necessary for, under Deeds system, 21, 42. 

of, against previously registered deed, 43. 
sale by reference to, precautions to be taken on, 56. 

PLANT, 

subject to Workers' Compensation for Accidents Act, 89. 

PLEDGE, 

Chattels Transfer Acts, is not within, 105. 
title deeds, of, 82. 

POLICY MONIES, 

banker or solicitor may receive, when, 19. 

POSSIBILITY, 

coupled with interest, incapable of conveyance in 1840, 2. 
upon possibility, 66. 

POSTMASTER-GENERAL, 

contracting powers of, xlix. 
corporate name of, xlix. 

POWER, see also '* Powers, Implied." 
collateral, disclaimer of, 21n. 

release of, 2n. 
devolution of, on survivors, 31, 32. 
disclaimer or release of, 168, 189. 

POWER OF APPOINTMENT, see "Appointment,*' " Trusts." 
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POWEB OF ATTORNEY, 

company incorporated in Great Britain, by, 183. 

delegation of powers by trustees, executors, and administrators 

185, 186. 
deposit of, in Deeds Register office, 187. 
execution under, Si. 

Land Transfer Act, under, see " Land Transfer Act.** 
married woman, by, 184. 

notice of revocation of, remains in force until, 182, 183. 
validation of past, 186. 
Public Trustee, by, 184. 
registration of, in Deeds Begister office, 187. 
stamping, 186. 

declaration as to execution, and notarial certificate 
exempt from 186. 
statutory declaration of non-revocation of, 182, 183. 
sufficiency of, condition as to, 52. 

POWEBS, IMPLIED, 

married woman, statutory powers implied in husband, 31. 
negativing, 31. 
statute, by, 31. 

PRECEDENT BOOKS, 12, 

PRESCBIPTION ACT, 

in force in Colony, 23. 

PRIORITY, 

when gained by registration, 43, 44. 

PRIVATE ACT, 

registration of, 45. 

PRIVATE STREET, see "Street." 

PROBATE, 

date of death, is evidence of, 179. 
real estate, 

English domicile of testator does not affect power to 

grant, as regards, 161n. 
effect on, of grant, where testator domiciled elsewhere 
and will not executed under New Zealand law, 161n. 
evidence of will, as regards, 178. 
Native will affects, 179. 

whether granted in respect of, where death occurred 
before new laws, I6O71. 
registration of, 180. 
Y 
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PROBATE, 

re-sealed, 

abroad (probates and adminiBtrations granted) not 

evidence in New Zealand until, 180. 
British probates and administrations, may be, 180. 

when afifect New Zealand realty, 79. 
oolonial probates and administrations in United King- 
dom, 179. 
real and personal property of person dying abroad does 
not vest under devise or intestacy, or by heirship, 
until probate or administration granted, or re- 
sealed, 179, 180. 
will, of, not executed under New Zealand law, testator being 
domiciled elsewhere, 16 In. 

PRODUCTION OF DEEDS, 
conditions as to, 51, 62. 
covenants for, 52. 

PROMISSORY NOTE, 

when a defeasance, 108. 

PROPERTY LAW CONSOLIDATION ACT, 
re-enacts Conveyancing Ordinance, 7. 

sections of Conveyancing Ordinance, Imperial Acts, etc., 
corresponding with, xx. 

PROVINCES, 

of New Zealand, 1. 

PROVISO, 

definition of, 32. 

may amount to a covenant, 25. 

PUBLIC TRUSTEE, 

appointment by, 188. 
as executor, 178. 

guardian, 178. 

trustee, 151. 
contracting powers of, xlix. 
conveyance by, 69. 
corporate name of, xlix. 
exchange by, 57. 
lease by, 136. 
mortgage by, 86. 
power of attorney by, 184. 
sales and purchases by, 57. 

PUBLIC TRUST OFFICE, 

wills may be deposited in, 178. 
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PUBUC UNDERTAKINGS, 

loans on security of, 95 — 98. 

PUBIilC WORKS ACT. 

taking land under, 91. 

PUFFING AT AUCTIONS, 50. 

PUNCTUATION, 13. 



QUIET ENJOYMENT, 

covenant for, in mortgage, 82, 84. 

QUIT RENTS, Bn. 



BABBIT NUISANCE ACT, 

land may be sold to pay expenses under, 88. 
liabilities under, 88. 

RAILWAY, 

reservation of right of road includes right to make, 9n. 

RAILWAY COMPANY (DISTRICT), 
contracting powers of, xliz. 
corporate name of, xh'x. 

RATES, 

judgment for, registration of, prevents further registrations, 45 
land may be sold or leased for non-payment of, 88. 
liability for, 87, 88. 
special, see '* Special Rates." 

RATING ON UNIMPROVED VALUE, 

security may be affected by introduction of system of, 88. 

REAL ESTATE, 

assets for debts, 180, 169. 

vests in legal personal representative, 160, 162, 163. 

RECEIPT FOR CONSIDERATION MONEY, 

evidence admissible that consideration not paid, 17. 
indorsed receipt unnecessary, 18. 

solicitor, when authorised to receive consideration money, 18. 
subsequent purchasers need not inquire whether consideration 
paid, 17. 

RECITAL, 

agreement for sale, of, 71. 
condition making, evidence, 50, 
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RECITAL, 

covenant, recital may amount to coyenant, 17. 

estoppel by, 15, 16. 

evidence of contract, is, 72. 

forms of, 11, 12. 

Registrar of Supreme Oourt, of sale under direction of, 70. 

seisin in fee, of, estoppel by, 15. 

evidence of seisin, 16. 

its use recommended, 15, 16. 

RECONVEYANCE, see " Mortgage (release of) " 

RE-ENTRY, 

** exchange " formerly created right of, 19, 20. 
proviso for, 132. 

REGISTRAR OF SUPREME COURT (Sales by mortgagees under 
direction of), 

assignment by, 70, 71. 

chattels, sale of, by, 104. 

conditions on sale by, see " Conditions of Sale.'* 

conveyance by, 70, 71. 

description of, in conveyance, 70. 

practice on sale by, 60—61. 

proper registrar to act, 60. 

remuneration of, 61. 

REGISTRATION ABSTRACT, 210. 

REGISTRATION UNDER COMPANIES ACTS, 

agreement, of, in consideration of paid-up shares, 47. 
mortgage, of, by company, 86. 

REGISTRATION UNDER DEEDS REGISTRATION ACT, 1868, 
see also under particular heads of instruments, 
bankruptcy of, 45. 
before issue of Crown grant or conveyance from New Zeal&nd 

Company, 10. 
charging orders, of, 45. 

compelling person possessing deed to register it, 44. 
consideration, valuable, protection of per^^ons not giving, 44. 
contractors' liens, of, 45. 
copies, certified from registry, 44. 

instruments, of, 45 
Crown grant, of, 10. 
district agencies, 44, 45. 
extracts, certified from registry, 44. 
instruments that may be registered, 42. 
judgments, of, 45, 
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KEGI8TRATI0N UNDER DEEDS REGISTRATION ACT. 1868, 
)agt registered number to be indorsed, 43. 
Native instruments, of, 45. % 

pending suits, of, 45. 
plan necessary, 21, 42. 

registerable against previously registered deed, 43. 
priority by, 43. 

district agency, where registered through, 44. 

not gained by earlier registration ot first dated deed, 43. 

set aside, where fraud or written notice, 43. 
private Act, of, 45. 
rates, of judgment for, 45. 
satisfaction of judgment, of, 45. 
unregistered deed, title derived under, 44. 
voluntary conveyance protected, 44. 
workmen's liens, of, 45. 

RELEASE, 

power (collateral), of, 2n. 

rent or rent-charge, release of part of land charged, 3, 67, 68. 

statutory, in England, In. 

RELIGIOUS, CHARITABLE, EDUCATIONAL AND SCIENTIFIC 
TRUSTS, 

appointments of new trustees, 152. 

contracting powers of, xlix. 

corporate names of bodies, xlix. 

instruments as to, exempt from stamp duty, 79, 155. 

leases by trustees for, 135n. 

REMAINDER, see '* Contingent Remainder." *• Vested Remainder." 

RENT, 

apportionment of, 67. 

release of part of land out of which, is payable, 67, 68. 

RENT-CHARGE, 

apportionment of, 67. 

not permitted in 1840, 3. 
distress for, Sn. 
powers of entry and receipt of rents, and of demising to be 

inserted in New Zealand, S/i. 
release of part of charged land, 67, 68. 

RENT-SEEK, 3w. 
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RENT-8EBVICB, Sfi. 

BEQUISITIONS ON TITLE, 
time for, 50. * 

ander Land Transfer Act, 59. 

RESERVATION, 

from parcels, 21. 

RESERVE, 

Land Transfer Act, can be brought under, 195. 

leasee of, 136n. 

Royal instraotions as to, 8n. 

unauthorised dealing with, under Land Transfer Act, 201. 

RESERVED BID, 50. 

RESTRICTIVE COVENANTS, see " Covenants." 

RETRACTING BID, 50. 

REVERSION, 

covenants relating to. see ** Covenants." 
defined, 65. 
destruction of, 2, 195. 
merger of, 2, 138. 
severance of, 2, 58, 133. 134. 

REVERSIONARY INTEREST, see '• Married Woman." 

RIGHT OF ENTRY, see '• Entry." 

RIGHTS OF WAY, 

conditions imposed by Borough Council to be noted on Land 

Transfer register, 206. 
in boroughs, 55. 

RIVEB, 

boundary of parcels, 21, 22. 

RIVER BOABD, 

contracting powers of, xlix. 
corporate name of, xlix. 

BOAD, see •' Str^t." 

boundary of parcels, forming, 22n. 
Crown, dedication of, not implied as against, 201tL 
Land Transfer Act, dedication of, under, 201h. 
reservation of, in Crown grant, 

right of road, includes right to make a railway, 9ft. 
subdivisiou of land under Public Works Act of 1900, on required 

to be dedicated, laid out, and constructel, 54. 
unauthorised dealing with, under Land Transfer system, 201. 
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ROAD BOARD, 

contracting powers of, xlix. 
corporate name of, xlix. 



SALE OP GOODS, see " Agreement." 

SANITATION EXPENSES, 129. 

SATISFACTION OF JUDGMENT, 
registration of, 45. 

SCIENTIFIC TRUSTS, see under "Religious, etc., Trusts." 

SEA, 

boundary of parcels, 9. 

SEISIN, 

recital of, 15, 16. 

SERVANT. 

instrument as to serviceH of, exempt from Stamp duty. 

SETTLED LAND ACT, 
sale under, 145. 
tenants for life under, 145. 
trustees under, 146. 

SETTLEMENT, see "Trustees," "Trustees' and Executors' Powers," 
" Trusts." 

covenants for title in, 144. 
deed of gift, 

defined, 155, 157. 

duty on, 156—158. 
equity of redemption, of, stamp on, 154. 
infants, by, 146, 147. 
Land Transfer Act lands, of, 146. 
life assurance policies, of, 146. 
marriage, within Chattels Transfer Acts, 102h. 
Settled Land Act, see title, 
shares, of, 146. 
ship, of, 146. 
stamping, 154, et »eq. 
voluntary, 144. 

registration of, 158. 

SEVERANCE OF REVERSION, 2, 58. 

SHARES, 

agreement with company in consideration of paid-up, 47. 
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" SHBLIiEY'S CASE," 66. 

SHIFTING USES, 64. 

SHIP, 

bill of sale (or absolute transfer). 

form of, 121. 

power of sale, executed under, 121. 
covenants for title in, 132. 

registration of, 121. 

taken, sometimes, to secure money, 122. 
boat, coming within Chattels Transfer Acts, 124. 
Chattels Transfer Acts, i 

vessels (certain) not within, 102. 

may escape registration under, and under Mer- 
chant Sliipping Act, 124. 
declaration of ownership and British nationality, 121. 
definition of, under Merchant Shipping Act, 124. 
electric ships, 123. 
equities enforced, 123. 
execution of instruments, 

attorney, by, 128. 

sealing necessary, 123. 
Governor, powers of, under Merchant Shipping Act, 121. 
maritime lien, 122. 

master's disbursements, for, 122. 

seamen's wages, for, 122. 
mortgage, 

discharge of, 123. 

form of, 121. 

where vessel not registerable under any Act, 124. 

power of sale, 121. 

registration of, 121. 

transfer of, 123. 
mortgagee, 

taking possession, 122. 
port of registry, 121. 

change of, 128. 
registrar under Merchant Shipping Act, 121. 
registration under Merchant Shipping Act, 

fees on, 124. 

mode of, 123. 

ships not exceediug 15 tons burden, when exempt from, 
124. 
settlement of, 146. 
shares in, 123. 
stamp doty, instraments under Merchant Shipping Act exempt 

from, 128. 



INDEX TO TEXT 881 

SHIP, 

transmiBsion on death, bankraptoy, eto., 128. 

trusts not registered, 122. 

vessels, 

certain, not within Chattels Transfer Acts, 102. 

plying on inland navigable waters in New Zealand, 
subject to Shipping and Seamen's, 1877 (N.Z.), 122. 

SOCIETY, 

receipt for mortgage money, by, 92. 

SOIilCITOR, 

mortgagee, when, costs of, 149n. 
trustee, when, costs of, 149. 
unqualified person acting as, xxviii. 
when entitled to receive, consideration money, 18. 
policy money, 19. 

SPECIAL LOAN, 9C--98. 

SPECIAL ORDER, 71, 96. 

SPECIAL RATE, 

amending, 97, 98. 
making. 97. 
security on, 95—98. 

SPECIALTY, see " Covenant." 

SPECIFIC PERFORMANCE, see '• Lease." 

SPRINGING USE, 64. 

STAMPING, see also under particular heads, 
adhesive stamp, cancellation of, 42. 
consideration to be truly stated, 17. 
deed stamp, 41. 

exemptions from, see under particular heads, 41. 
holiday, last day for, 41. 

nominal consideration, carries ad valorem duty, 79. 
Sunday, last day for, 41. 
time allowed for, 41. 

abroad, when received from, 41. 
valuation for, 79. 

STATUTES, see " Imperial Statutes." 
colonial, disallowance of, Gil 

validity of, 6n. 
consolidating and amending statutes, construction of. In, 
continuity of enactment, ih. 
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STATUTES, 

implied repeal, ib. 

reference to substituted provisions, ib. 

reference to amending Acts, ib. 

relation existing between re-enacted sections, ib. 

STATUTORY INCUMBRANCES, 87—91. 

STOCK, see " Live Stock." 

STOCK-IN-TRADE, 

sold with land, stamp duty payable, 62. 

STREAM, 

boundary of parcels, 21, 22. 

STREET, see also "Road." 

disused, dealings with, 71. 

diverting, stopping, and diminishing width of, 71. 

private, 55. 

SUBDIVISION OF LAND, 

Land Transfer system, under, 59. 

Public Works Amendment Act, 1900, under, 5i. 

SUNDAY, 

stamping, when last day for, 41. 

SURRENDER, 

deed necessary for, 193. 

fixtures, precautions to be taken by tenants as to, in taking 

new leases, 193. 
habendum, none in, 25. 
stamping, 193. 

words of limitation, unnecessary in, 20. 
writing required for, under Statute of Frauds, 2. 



TENANT, see "lease." 

TENANTS IN COMMON, 

may declare themselves joint tenants, 67. 
partition between, 192. 

TENENDUM, 

office of, 25 n. 

TESTATOR'S FAMILY MAINTENANCE ACT, 1900, 172. 

TORTIOUS ASSURANCE, 

abolished in New Zealand, 63. 
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TOWN BOARD, 

contracting powers of, xlix. 
corporate name of, xlix. 

TRADE BiACHINEBT, see '* Bill of Sale." 

TKANSFEB, see "Bill of Sale," "Land Transfer system," "Mort- 
gage." 

appointees, devisees, or next of kin, to, stamp duty on, 155. 

TRANSLATION, NATIVE, 36, 45. 

TRANSMISSION, see " Land Transfer system." 

TRUSTEE, see also *' Trustees* and Executors' Powers." 
attorney for, liability of the tmstee, 148. 
bank account, acting upon, 148. 
commission of, 176. 
company, as, 176. 

conditions, depreciatory, may employ, 61, 147. 
conveyance by, under Administration Acts, 155, 278. 
corporation, appointment as, 151. 
covenant, by, against incumbrances, 7, 76. 

for production and safe-custody of deeds, 52. 
indemnity of, 148. 
new, 

appointment of, 

registration of, 158. 

Beligious, etc., Act, 1856, under, 152, 153. 
exempt from stamp duty, 79, 155. 

Settled Land Act, under, 146. 

stamps on, 155. 

Trustee Act, 1883, under, 149, 150. 
1889, under, 151. 

vesting order, by, 183 — 154. 
number of trustees, 150, 157. 
Public Trustee may be appointed, 151, 178. 
receipts of, effectual discharges, 148. 
re-imbursement of, 148. 
separation of trusts, 150. 
Settled Land Act, under, 146. 
solicitor-trustee's costs, 149, 177. 

TBUSTEES' AND EXECUTOBS' P0WBB8, see "Trusts." 
advancement, of, 143, 172. 
arbitration, to submit to, 176. 
business, to carry on, 174. 
compromise, to, 149, 175. 
conditions of sale, depreciatory, trustees may employ, 61, 147. 
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TRUSTEES* AND EXECUTORS' POWERS, 
delegation of, 185, 186. 

validation of past, 186. 
exchange, of, 144. 

Public Trustee, by, 178. 
insorance, of, 147. 
investment, of, 138—140. 

Public Trustee, by, 178. 

valuations, 141, 142. 
Land Transfer system, as to bringing land under, 195. 
leaseholds, 

title to be accepted in lending on, or purchasing, 
96. 147. 
leasing of, 

under Administration Acts, 161. 

Leases and Sales of Settled Estates Acts, 145. 
Property Law Consolidation Act, 144. 
Religious, etc., Act, 135n. 
Trustee Act, 1894, 135n. 

Public Trustee, by, 178. 
maintenance, of, 143, 172. 
mortgage, to 

Public Trustee, by, 178. 

under Administration Acts, 160. 
partition, of, 144. 
postpone conversion, to, 173, 174. 
purchasing, of 

Public Trustee, by, 178. 
sale of, 

detailed provisions to be set out, 147. 

implied in settlements of land, 144. 

under Administration Acts, 161, 162. 

Public Trustee, by, 178. 
trustees for time being, powers should be expressed to bj 
exercisable by, 188, 168. 

TRUSTS, see " Trustees' and Executors' Powers." 
beneficiaries, for 

'advancement, 143, 172. 

appointment, powers of, 143. 

divorce, as affecting life interests, 148. 

maintenance, 143, 172. 

ultimate trusts, 143, 303)/. 
creation of, in New Zealand, 64. 
investment, for, 138 — 140. 

valuations, 141, 142. 
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TRUSTS, 

power of.appoiDtment, 143. 
ultimaie trusts, 143, SOSn. 



UNDIVIDED SHARE, 

Land Transfer system, bringing ander, 195. 
stamp doty on conveyance of, 79. 

USES, 

conveyance by means of, does not obtain in New Zealand, 64. 
executory, shifting, and springing, 64. 



VALUATION, 

Government, for stamping purposes, 79. 
stamped material, to be written on, 190. 
stamping, 190. 

exemptions, 

for Crown, 190. 

information of one party only, 190. 

rating local authority, 190. 
trustees' investments, for, 138 — 140. 
when an arbitration, 189. 

VENDOR'S LIEN, 

for unpaid purchase money, none in New Zealand, 67. 

VERIFICATION, 

of instruments, see '* Execution." 

VESSEL, see »' Ship." 

Chattels Transfer Act, not within, 102. 

Workers' Compensation for Accidents Act, subject to charges 
under, 89. 

VESTED REMAINDER, defined, 65. 

VESTING ORDER, 

appointing trustees, 153, 154. 
Land Transfer system, under, 205. 
reconveyance by, 93. 

VOLUNTARY DEEDS, 
conveyances, 

protected by registration, 44. 

statute of Elizabeth, 44. 
settlements, 144, 158. 
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WAGES, 

fair, 47. 

liens for, 45, 47, 88, 89, 122. 

WAREHOUSEKEEPERS' CERTIFICATES, 
Chattels Transfer Acts, not within, 102. 

WARRANTY, 

creating *' exchange " nnd " grant,'' 19. 

WASTE, EQUITABLE, 223. 

WATER SUPPLY BOARD, 

contracting powers of, xlix. 
corporate name of, xlix. 

WAY, see '♦ Easements," " Rights of Way,'* 
of necessity, 23. 
private, in borough, 55. 

WEST COAST SETTLEMENT RESERVES ACT, 1881, 200ii. 

WIFE, see " Married Woman." 

WILL, see also *' Trustees," " Trustees^ and Executors' Powers," 
" Trusts," 

attestation of, 309. 

debts, funeral and testamentary expenses, clause as to, 170. 

devise of trust and mortgage estates, obsolete, 178. 

executors and trustees of, phould be identical, 167. 

infants, by, 166. 

letters of administration with, annexed, see ** Administration." 

Native, 

infant, cannot make will, 166. 

probate of will of, affects realty, 179. 
order of clauses in, 166. 
parentheses and punctuation in, 13. 
probate of, see '• Probate." 
Public Trust Office, deposit of, in, 178. 
registration of, 180. 
solicitor- trustee, attesting, 177. 
trustees and executors of, should be identical, 167. 

WOOL, see " Bill of Sale." 

WORDS, 

" according to his estate and interest," 76n. 
'• Act," 218. 
" affidavit," 218. 
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WORDS. 

•• affirm," 217. 

" assigns," 20. 

*' all his estate, term and interest,.' 77n. 

•' as beneficial owner," •* as trastee, etc., 77, 86. 

" association," 217. 

" assure," 19. 

*' Australasian colonies," 217. 

** Australian colonies," 217. 

*• by, from, through, and under,* 74n. 

•' claiming in trust for," 75. 

♦* company," 217. 

" convey," 19. 

" declare," 218. 

" default," 73n. 

" exchange," 19. 

*• further advances," 118. 

" grant," 19. 

" grantee," 118, 119. 

'* grantor," 118, 119. 

" heirs," 20. 

*• heirs and successors," 20. 

" held or enjoyed," 22, 23. 

** holiday," 217. 

" house," 21. 

" land," 218. 
" messuage," 21. 

•• month," 218. 

" oath," 218. 

" occupation," 87. 

*• omission," 73n. 

'* owner," 88, 129. 

" person," 218. 

•♦ premises," 12. 

" right heirs," 721. 

*' so far as he lawfully can," 76n. 

" statutory declaration," 218. 

*• swear," 218. 

•• through," 73m. 

" under," 73w, 74n. 

" upon demand," 118. 

•• will brand," 188. 

•' will insure," 118. 

" will upon demand pay the balance due," etc., 118. 

WORKERS' COMPENSATION FOR ACCIDENTS, 89—91. 
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WORKING HOURS, 47. 

WORKMEN'S LIENS FOR WAGES, 
registration of, 45. 
retention in respect of, 47. 



YEAR, 

tenancy for not exceeding a, 127. 
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ADMINISTRATION ACTS, 

oonveyances by trustees, under, 278, 279. 

ABSTRACT OP TITLE, 

condition that vendor shall not furnish, 270. 

AFTBR-ACQUIRED CHATTELS, 
security to extend to, 298. 

APPOINTMENT OP NEW TRUSTEES, 
declaration as to, 304. 

ASSIGNMENT, 

of leaseholds, 275. 

ATTESTATION, 

clauses, 271, 290. 

Native, of execution by, 310, 811. 

Official Assignee, of execution by, 809. 

official seal of company, of, 809. 

Registrar of Supreme Court, of execution by, 277. 

will, of, 309. 

ATTESTED COPIES, 

condition as to expense of, 267. 

ATTORNEY, 

see ♦* Power of attorney." 

ATTORNMENT CLAUSE, 
in mortgage, 284, 288. 



BANKER'S CERTIFICATE, 

of money to credit of deceased person, 269. 

BILL OP SALE, 

fixtures, trade machinery, and other chattels, over, 296. 

BURN, 

covenant to, bush land, 301. 

BUSH LAND, 

clauses in lease of, 800, 
Z 
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CERTIFICATE. 

of Native Inierpreter, 311. 

CLEAR, 

ooT^nant to, bush land, 301. 

COLLATERAL SECURITF, 
clause, 299. 

COMPANY, 

official seal of,' attestation of, 309. 

CONDITIONS OF SALE, 

abstract, vendor not to furnish, 270. 
attested copies, expense of, 267. 
beneficiaries not to concur, 267. 
covenant against incumbrances, as to, 267. 

for production, as to, 267, 268. 

for safe custody of deeds, 268. 
deeds to be retained by vendor, 267. 

to be handed to largest purchaser, 268. 
expenses of producing deeds and verifying title to be borne 

by purchaser, 266. 
fencing, vendor not to join in, 268. 
fire insurance, purchaser to have benefit of, 269. 
leaseholds, 

copy lease to be produced, 270. 

evidence of payment of rent, and perfoimance of 
covenants, etc., 269, 270. 
power of attorney, to be accepted, 268. 
recitals to be evidence, 266. 
risk of purchaser, property to be at, 269. 

CONVEYANCE, 

fee simple, in, 246, 270. 

mortgagor find mortgagee, by, 274. 

Registrar of Supreme Court, by, 276. 

street, disused part of, 280. 

trustees, by, under Administration Act, to devisee, 278 

by, under Administration Act, for payment of debts 
and duties, 279. 

COSTS, 

declaration as to, in Land Transfer mortgage, 289. 

COVENANT, 

burn, to, 301. 

bush land, covenants in lease of, 300 — 302. 

clear bush land, to, 301. 
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COVENANT. 

conditions as to oovenants, see ** €k)nditions of Sale." 

declarations as to, see " Declaralion/' 

fence, to, 301. 

gorse, etc., to grab up, 302. 

grass, to sow in, 300, 301. 

incumbrances, against, express, 272. 

insure buildings and machinery, to, 29f5. 

mortgagee may enter and view chattels, 297. 

payment of local government charges, 300. 

of principal and interest, for, 281, 2b6. 

of rates and outgoings, for, 3&0. 
preserve timber for ornament and shelter, to, 301. 
production of deeds, for, 273. 
quiet enjoyment, for, 302. 
rent and covenants have been paid and performed, 275. 

(future) to be paid and performed, 275. 

in mortgage, 285. 
rent paid by mortgagee, to be added to security, 297. 
repair, to, 295, 300. 
title, express covenants for, 271, 289. 

qualifying words at commencement of, 75'i. 

CUSTODY, 

of instruments under Land Transfer Act, declaration as to, 289 



DECEASED PERSONS' ESTATES DUTIES ACT, 
Banker's certificate of credit balance, 205. 
statement of property under, 2C>9. 

DECLARATION, 

after — acquired chattels, security to extend to, 298. 

appointment of new trustees, as to, 304. | 

chattels may be sold (or leased) with mortgaged land, 298. 

collateral security, as to, 299. 

costs, as to, in Land Transfer mortgage, 289. 

covenant against incumbrances, implied, as to, 272, 274. 

for further assurance in mortgage, as to, 284. 
covenants for title, as to implied, 271, 274. 

to be implied in wife, 274. 

no, to be implied, 277, 281, 312. 
custody of instruments under Land Transfer Act, 289 
fixtures, etc., not to be sold separately from laud, 295. 
implied clauses of Chattels Transfer Act, as to, 299. 

of Land Transfer Act, as to, 290. 
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DECLARATION, 

Nati?e Land Laws Ameadmeiit Aet, 1695, under, at to iota 

area of land held, 811. 
powers to be exercised by survivors, 804. 

to be implied in wife, 812. 
release by trustees of parts of mortgaged l&nds, 304. 
station property, as to management of, 305. 
substituted maohlnery, etc., to be subjeot to seoority, 395. 
title to be accepted by troatees, 804. 
trust of nominal reveruon, in mortgage, 885. 

DEEDS, 

title, pledge of, 294. 

DEVISEE, 

conveyance by trustees to, 278. 

DISCHARGE, 

(Partial) of Land Transfer mortgage, 305. 

DRAINAGE CHARGES. 

covenant as to bearing, 300. 

EQUITABLE MORTGAGE, 293. 

FENCING, 

condition exonerating vendor from joining in, 268. • 
covenant to fence, 301. 

FIRE INSURANCE, 

condition giving purchnser benefit of, 269. 

FIXED MACHINERY, etc., 

mortgage of, with land, 294. 

FIXTURES, 

bill of sale of , 96. 

FURTHER ASSURANCE, 
covenant for, 271, 289. 

FURTHER CHARGE, see 91n. 



GENERAL WORDS, 271, 295. 

GORSE, 

covenant to grub up, 302. 

GRASS, 

covenant to lay down in, 300, 301. 
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IMPLIED GLAUSES, see *' Declaration.'* 

INCUMBRANCES, 

coyenant (express) against, 272. 
for freedom from, 271, 289. 

INDEMNITY, 

covenant of, 275, 291. 

INSURE, 

covenant to, against fire, 295. 

against workers' claims for accidents, 291. 

INTERPRETATION CLAUSES. 290. 299, 812. 

INVESTMENT, 

release of parts of mortgaged hereditaments, 304. 
title that may be accepted, 304. 



LEASE. 

assignment of, 275. 
chattels, power to, 297. 
clauses in, 300 et seq. 

LEASEHOLDS, 

conditions of sale of, 269, 270. 
covenants as to rent, (fee, 275, 285, 297. 

LOCAL GOVERNMENT CHARGES, 
covenant as to bearing, 300. 



MACHINERY, 

securify over, 296. 

MANAGEMENT, 

power of, 305. 

MARGINAL NOTES, 

clauses as to, 290, 312. 

MARRIED WOMAN, 

covenants to be implied in, 274. 
powers, 812. 

MORTGAGE, 

equitable, 293. 
fee simple, in, 281. 

under Land Transfer Act, 286. 
fixed trade machinery, of, with land, 294. 
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MORTGAGE, 

leaseholds, of olauses in, 285, 286. 
partial discharge of, 305. 
recital of, 276. 

MORTGAGEE, 

conveyance, joining in, 274. 
indemnity of, 284, 28S. 

MORTGAGOR, 

conveyance by, and mortgagee, 274. 



NATIVE, 

attestation of execution by, 310. 
certificate of Native Interpreter, 311. 

NATIVE LAND, 

declaration as to total area of land held, 311. 

NEW TRUSTEES, 

declaration as to appointment of, 304. 

NOMINAL REVERSION, 

declaration of trust of, in mortgage, 285. 

NON-REVOCATION, 

of power of attorney, declaration d, 3()8. 



OFFICIAL ASSIGNEE, 

attestation of execution by, 309. 

OFFICIAL SEAL, 

attestation of, 309. 



PARTIAL DISCHARGE, 

of Land Transfer mortgage, 30o. 

PAVING CHARGES, 

covenant as to bearing, 300. 

PLEDGE OF TITLE DEEDS, 294. 

POWERS, 

entry by mortgagee, of, 282, 287. 
implied in wife, to be, 312. 
lease chattels, to, 297. 
sale by mortgag.ee, of, 282,. 287, 312. 
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POWERS, 

station property, to manage, 305. 
survivors of trust may exercise, 304. 

POWER OF ATTORNEY, 

condition as to accepting, 268. 

mortgage and other securities, as to, 306. 

purchase at sales under Registrar of Supreme Court, to, H06. 

statutory d«claration as to non-revocation o^ 308. 

PRODUCTION OF DEEDS, 

condition as to expenses of, 266. 
oov«iiAnis tor, 273. 

PROVISO FOR REENTRY. 302. 

" PURCHASER'S PROTECTION '* 
clause in mortgage, 284, 28B. 



QUIET ENJOYMENT, 

covenant for, 271, 289, 302. 



RATES, 

covenant to pay, 300. 

RECEIPT, 

discharging mortgage, 92. 

RECITAL, 

condition that, shall be evidence, -266. 

contract for sak, of, 274. 

death of testator, of, and probate of will, 278. 

mortgage, of, 276. 

payment of testator's debts, etc., 278. 

power of sale arisen, 276. 

sale by RjOgistrar of Supreme Court, of, 276. 

seisin, of, 270, 282. 

special order diverting street, 280 

trustees require money for payment of testator's debts, etc. 

that, 279. 
valaation and sale of disused part of street, 280. 
will, of, 278, 279. 

REDUCTION OF INTEREST, 
proviso for, 297. 

RE-ENTRY, 

proviso for, 302. 



876 INDEX TO PRECEDENTS 

REGISTRAR OF SUPREME COURT, 
coDveyanoe by, 276. 

RELEASE, 

part of mortgaged land, power to, 804. 

REPAIR, 

covenantB to, 295, 800. 

RIGHT TO ASSURE, 

covenant for, 271, 289. 

RISK, 

of purchaser, condition that property shall be at, 269. 

SANITATION WORKS, 

covenant as to expense of, 800. 

SEISIN, 

recital of, 270, 282. 

SETTLEMENT, 

power of appointment, as to, 143. 

" Ultimate Trust " and " Trustee " clauses in, 808--305. 

SOLICrrOR-TRUSTEE, 
costs of, 804. 

SPECIAL ORDER, 
recital of, 280. 

STATEMENT, 

of property of deceased, for estate duty purposes, 259. 

STATION PROPERTY, 

power to trustees to manage, 305. 

STATUTORY DECLARATION, 

non -revocation of power of attorney, as to, 808. 

STOCK (LIVE), 

power to manage, 805. 

STREET, 

conveyance of disused part of, 280. 

SUBSTITUTED ARTICLES, 

to be subject to security, 295. 

"TERM CERTAIN," 

clause in mortgage, 283, 287, 298. 
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TIMBEB, 

coveiiAnt to preserve, 301. 

TITLE, 

to be aooepted by trustees, 304. 

TBADE MAOHINEBT, 
aecorities over, 396. 

TBANSMISSION, 

under Land Transfer Act, 307. 

" TRUSTEE CLAUSES," 304, 306. 

TRUSTEES, 

conveyances by, 978, 279. 

TRUSTS, 

nominal reversion, of, 286. 
ultimate gift over, 303. 

WILL, 

attestation of, 309. 

power in, to manage station property, 305. 

postpone conversion, 174. 
recital of, 302. 



WOOL 

trusts of proceeds of sale of, 306. 

WORKERS', 

compensation for accidents, mortgage clauses as to, 291. 
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REFERENCES TO IMPLIED CLAUSES ENACTED BY THE 
PROPERTY LAW CONSOLIDATION ACTS. 





Section 

of 

P.L.C.A. 

188S. 


Pa«eof 
Book. 


Covenant against incumbrances 


48 


229 


Covenants for title 


47 


228 


Covenant for production of deeds (P.L.C.A., 

1895, 8. 6) 


— 


251 


Covenant to pay principal and interest 


49 


229 


Covenant to pay rent, rates, etc 


61 


234 


Covenant to repair 


61 


234 


Power of sale, in mortgage 


ol 


230—232 


Power to enter and view, in lease 


62 


234 


Power to distrain 


62 


1 235 


Power to lease, in marriage settlement 


63 


235 


Power to sell, exchange, and partition in 
marriage settlement 


04 


2H6 


Proviso for re-entry 


62 


235 
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